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Articles

I

International Law and Contemporary Forms
of Slavery: An Economic and Social
Rights-Based Approach
A. Yasmine Rassam*
I.

Introduction

The prohibition of slavery is non-derogable under comprehensive
international and regional human rights treaties, including the Universal
Declaration of Human Rights'; the International Covenant on Civil and
* J.S.D. Candidate, Columbia University School of Law. LL.M. 1998, Columbia
University School of Law; J.D., magna cum laude, 1994, Indiana University,
Bloomington; B.A. 1988, University of Virginia. I would like to thank the Columbia
Law School for their financial support. I would also like to thank Mark Barenberg, Lori
Damrosch, Alice Miller, and Peter Rosenblum for their comments and guidance on
earlier drafts of this article. I am grateful for the editorial support of Clara Schlesinger.
This article was submitted in partial fulfillment of the requirements for the degree of
Doctor of the Science of Law in the Faculty of Law, Columbia University.
1. Universal Declaration of Human Rights, G.A. Res. 217 (III) U.N. Doc. A/810
(1948). Article 4 of the Declaration states "No one shall be held in slavery or servitude;
slavery and the slave trade shall be prohibited in all their forms." Id. at Art. 4 [hereinafter
UDHR]. The legislative history of Article 4 establishes that the term "servitude" was
intended to "embrace the various functional equivalents of slavery, such as the traffic in
women, forced labor and debt bondage." See MYRES S. McDOUGAL, HAROLD D.
LASSWELL AND LUNG-CHU CHEN, HUMAN RIGHTS AND WORLD PUBLIC ORDER: THE BASIC
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Political Rights 2; the European Convention for the Protection of Human
Rights and Fundamental Freedoms 3; and the American Convention on
Human Rights. It also is a preemptory norm of customary international
law and jus cogens 5 as well as a crime against humanity.
Notwithstanding the proliferation of international treaties prohibiting
slavery and the slave-trade, the United Nations has recently declared that
"[s]lavery and slavery-like practices continue to be among the greatest
human rights challenges facing the international community.' 6
Contemporary forms of slavery flourish in most states as monetary
gain and expendable labor bring profit both to slaveholders and corrupt
government officials. Intense media attention 7 regarding the trafficking
POLICIES OF AN INTERNATIONAL LAW OF HuMAN DIGNITY

496 (1980) [hereinafter

McDOUGAL].

2. See International Covenant on Civil and Political Rights, Dec. 19, 1966, Art. 8,
58 Fed. Reg. 45, 934 (1993), U.N.T.S. 171 [hereinafter ICCPR] ("No one shall be held in
slavery; slavery and the slave trade in all their forms shall be prohibited. No one shall be
held in servitude. No one shall be required to perform forced or compulsory
labour .... ). The legislative history of Article 8 establishes that even if the definition of
"slavery" has a more "limited and technical" connotations, "servitude" is "more general
idea covering all possible forms of man's dominion of man." See Annotations on the Text
of the Draft International Covenants on Human Rights, 10 U.N. GAOR, Annexes
(Agenda Item 28) 33, U.N. Doc. A/2929 (1955).
3. European Convention for the Protection of Human Rights and Fundamental
Freedoms, Nov. 4, 1950, 213 U.N.T.S. 221 ("No one shall be held in slavery or servitude.
No one shall be required to perform forced or compulsory labour.") Id. at Art. 4.
4. American Convention on Human Rights, Nov. 22, 1969, OAS Official Records
OEA/Ser. K/XVI/I.1, Doc. 65, Rev.1, Corr.1, Jan. 7, 1970, 1141 U.N.T.S. 123, 9 I.L.M.
99 (1970) ("No one shall be subject to slavery or to involuntary servitude, which are
prohibited in all their forms, as are the slave trade and traffic in women.")
5. The Restatement of U.S. Foreign Relations states that nations violate
international law if they commit, encourage, or condone genocide, slavery, torture, or
inhuman or degrading treatment. See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS

LAW OF THE UNITED STATES, § 702 (1987). See also M. Cherif Bassiouni, Enslavement
As An International Crime, 23 N.Y.U.J. INT'L L. & POL. 445, 445 (1991) ("It is wellestablished that prohibitions against slavery and slave-related practices have achieved the
level of customary international law and have attainedjus cogens status.").
6. United Nations Press Release, Human Rights and United Nations Officials
Appeal for More Solidarity with the Victims of ContemporaryForms of Slavery, Dec. 1,
2003, available at http://www.hrea.org/lists/hr=headlines/markup/msgO1379.html (last
visited Mar. 15, 2005).
7. See e.g. Ellen Nakashima and Alan Sipress, Lives Sold Into Servitude;
Traffickers Prey on Poor, Cross Borders With ease in Southeast Asia, WASH. POST, Aug.
23, 2004, at A8 (reporting that trafficking of girls and women across borders plagues
Malaysia, Thailand , Cambodia, Vietnam, Laos and Burma); Jane Perlez, From Poverty
in Asia to High-rise Slavery, INT'L. HERALD TRIB., June 23, 2004, at 2 (finding that
enormous profits are made by exporting women from Indonesia, Philippines, Sri Lanka,
Bangladesh, Pakistan and India to be domestic servants in more developed countries);
Human Trafficking a Major Concern, ROCKY MTN. NEWS, Sept. 2, 2004 (stating that
President Bush was so concerned about trafficking that he went to the United Nations to
stop it); Michelle Morgante, U.S. Official: Modern-day Slavery Victimizing Millions, A.P.
NEWSWIRES, Sept. 30, 2004 ("In the United States, a new determination to fight human
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of women and children across national borders for purposes of forced
prostitution has created a global dialogue about one form of
However, trafficking for purposes of forced
contemporary slavery.
prostitution comprises only a small fraction of modem slavery practices.
The U.S. State Department estimates that approximately 800,000900,000 people are trafficked annually. 9 Yet, an estimated 26 million of
those currently enslaved have never been trafficked across international
borders or even within national boundaries.' ° Scant attention has been
paid to those enslaved within the confines of their home countries."
Although international and domestic law universally condemns
slavery and forced labor, the prevalence of so-called "new" forms of
slavery calls into question the ability of existing international
conventions not only to prevent slavery and the slave-trade, but also
facilitate the permanent liberation of the enslaved. The proliferation of
contemporary forms of slavery raises such questions as: Is the definition
of slavery outdated and non-responsive? Should contemporary forms of
slavery and forced labor be distinguished or should they all be grouped
under the umbrella of modem slavery? Is international law on slavery

trafficking domestically has resulted in the successful persecution of 157 people since
2001....").
8. The International Organization of Migration estimates that trafficking of humans
generates 6 billion dollars annually. See U.N. Economic Alternatives to Illicit Drug
Cultivation, Trafficking Must Be Created, M2 Presswire, Feb. 19, 1998 (Statement of
Pino Arlacchi, Executive Director of the United Nations Office for Drug Control and
Crime Prevention).
9. United States Department of State, "Trafficking in Persons" Report, June 11,
2003, availableat http://www.state.gov/g/tip/rls/tiprpt/2003/21262.htm (last visited Mar.
15, 2005). This estimate does not include internal trafficking within a state's borders. Id.
at 2.
10. See Ian Burell, Slavery Worse now than under the Roman Empire,' BBC News,
Dec. 2, 2000, availableat http://news.bbc.co.uk/l/hi/world/2010401 (last visited Mar. 15,
2005) ("The number of people forced into slavery around the world has risen to 27
million, according to a report published by an international human rights group.")
Professor Kevin Bales, using calculations by researchers analyzing slavery over the last
two years, estimates that 27 million people are enslaved. Id. Bales asserts that his 27
million figure has been accepted by the United Nations. Id. See also Kananchana N.
Ruwanpura with Pallavi Rai, ForcedLabour: Definition, Indicatorsand Measurements,
ILO, Mar. 2004, 1 (cautioning that the 27 million figure is an arrived at approximation
rather than "rigorous" survey analysis). Statistics on trafficking and domestic forms of
slavery are notoriously unreliable given the conditions in which it flourishes. However,
even if half of those estimated 26 million are currently enslaved, the gravity of these
statistics remains remarkable.
11. The United Nations declared 2004 as the International Year to Commemorate
the Struggle Against Slavery and its Abolition, even though "ironically, there are more
slaves now than there were even at the height of the transatlantic slave trade." Susan
Llewelyn Leach, Slavery is Not Dead,Just Less Recognizable, CHRISTIAN SCI. MONITOR,
(see BB Table 14) Sept. 1, 2004, at 17.
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12
needs-based and rights-protective?
Some of these questions have been addressed by the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children ("the Protocol"), 13 that supplements the United Nations
Convention Against Transnational Organized Crime. The Protocol has
supplanted, but not superceded, pre-existing international conventions on
the so-called "white slave trade,"'14 e.g., trafficking of women and
children for purposes of prostitution, by providing a more nuanced
definition of trafficking that includes forced prostitution, slavery and
forced labor. Although it is not a human rights treaty, the Protocol
breaks tradition with former conventions by recommending that states
take certain steps to secure the human rights of trafficked persons. As
part of a broader Convention on Transnational Crime, however, it
primarily addresses the rights of those individuals who have been
trafficked across international borders.
Under international law, slavery is defined in terms of ownership
rights. The governing definition of slavery, as provided in the 1926
International Convention to Suppress the Slave Trade and Slavery ("the
1926 Convention on Slavery"), defines the practice "as the status or
condition of a person over whom any or all of the powers of the right of

12. See Ali Miller and Alison N. Stewart, Report From the Roundtable on the
Meaning of Trafficking in Persons: A Human Rights Perspective, 20 WOMEN'S RTS. L.
REP. 11, 12 (1998) (calling for the "[r]e-characterizations of trafficking [to] contribute to
the progressive development of law, policies, and initiatives in ways that are needs-based
and rights-protective of all trafficking victims, but which also recognize and highlight the
gendered aspects of trafficking.").
13. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, Supplementing the United Nations Convention Against
Transnational Organized Crime, G.A. Res. 55/25, Annex II, 55 U.N. GAOR Supp.
(No.49) at 60, U.N. Doc. A/45/49 (Vol. 1) (2001), Art. 3(a) [hereinafter the Protocol].
Article 3(a) defines trafficking as
the recruitment, transportation, transfer, harbouring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability or of
the giving or receiving of payments or benefits to achieve the consent of a
person having control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced labour or services, slavery
or practices similar to slavery, servitude or the removal of organs.
14. In the early 1900s, efforts to eradicate the "white slave trade" entailed the
prohibition of trafficking of women for purposes of prostitution. Pre-United Nations
treaties such as the 1904 International Agreement for the Suppression of the White Slave
Traffic, May 18, 1904, 34 Stat. 426, 1 L.N.T.S. 83 (as amended by Protocol Dec. 3,
1948) and International Convention for the Suppression of the White Slave Traffic, May
4, 1910, 211 Consol. T.S., 45 1912 GR. Brit. T.S. No. 20 (as amended by Protocol Oct.
20, 1947), were dedicated to the suppression of trafficking of women for purposes of
prostitution.
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ownership are exercised., 1 5 This definition has gained increased
importance as it has been incorporated in a number of recent
international treaties.
For instance, the Rome Statute for the
International Criminal Court,' 6 and the Protocol 17 integrate the definition
of slavery as provided by the 1926 Convention on Slavery. Moreover, as
slavery and the slave trade is prohibited under customary international
law, human rights advocates and jurists 8 name certain labor practices
slavery for both rhetorical effect and legal benefit. 19
This article examines the ability of the current international legal
regime to address the basic needs of enslaved persons. In so doing, this
article concludes that current international laws on contemporary forms
of slavery and forced labor are outdated and non-responsive to the
current reality faced by the millions of persons caught in the seemingly
intractable web of slavery. Thus, I argue for a paradigm shift from
abolition and criminalization to a more inclusive affirmation of the socioeconomic rights of the enslaved in a new comprehensive multilateral
instrument.
Section I of this article develops, through historical examination and
case studies, both a working definition of the rights of ownership and a
quantitative picture of contemporary forms of slavery. It primarily
focuses on contemporary forms of slavery that do not involve trafficking
of individuals across national borders. In so doing, it provides brief
sketches that illuminate the similarities and differences between "new"
and "old, 20 forms of slavery. Section II provides an analysis of existing
international conventions on contemporary forms of slavery, trafficking
and forced labor in order to expose intersections and dislocations within
15. International Convention to Suppress the Slave Trade and Slavery, Sept. 25,
1926, Art.1, 46 Stat. 2183, 2191, 60 L.N.T.S. 253, 263, amended by Protocol Amending
the Slavery Convention, Dec. 7, 1953, 7 U.S.T 479, 182 U.N.T.S. 51 [hereinafter the
1926 Convention on Slavery].
16. Rome Statute on the International Criminal Court, U.N. Doc. A/Conf. 183/0
(1988) (adopted by the United Nations on July 7, 1998) [hereinafter the Rome Statute].
17. The Protocol, supra note 13.
18. See, e.g., John Doe I v. Unocal Corp., 963 F. Supp. 880 (C.D. Cal. 1997)
(describing forced labor as a "modem variant of slavery" in order to find a violation of
customary international law under the Alien Tort Claims Act).
19. Convention (ILO No. 29) Concerning Forced or Compulsory Labour, June 28,
1930, Art. 2(1), 39 U.N.T.S. 55 [hereinafter the 1930 Convention on Forced Labor].
Article 2 of the Convention defines forced labor as "all work or service which is exacted
from any person under the menace of any penalty and for which the said person has not
offered himself voluntarily." Id. at 58.
20. Although slavery has historically permeated many cultures since the Roman
Empire, for purposes of clarity, this article compares modem forms of slavery to chattel
slavery as it developed as an institution from the 1600s to the 1800s in the United States.
For a survey of slavery since the Roman Empire see McDOUGAL, supra note I, at 479480.
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this legal regime. 2 ' Section III argues that a multilateral convention that
focuses on the affirmative economic and social rights of the enslaved
would serve several purposes. It would empower the enslaved to assert
their rights in a variety of contexts; it would provide a voice for the
enslaved in the international arena; it would offer doctrinal clarification
as to what exploitative practices constitute slavery; and it would
consolidate the conflicting and, somewhat overlapping, international
law(s) on contemporary forms of slavery and forced labor under one
comprehensive convention.
II.

Defining Rights of Ownership: Modem and Traditional Forms of
Slavery

Before examining how modem forms of slavery compare to
traditional forms of slavery, the constituent elements of the "rights of
ownership" must be analyzed. Despite the fact that the definition of
slavery, as provided by the 1926 Convention on Slavery, has been
universally accepted for over eighty years, surprisingly few international
bodies have proffered substantive interpretations of "the rights of
ownership" within the context of contemporary forms of slavery. While
the international community agrees that the rights of ownership cannot
simply be reduced to either the historical meaning of ownership of a
person through the commercial exchange of humans or a legally enforced
proprietary claim over an individual, questions remain as to what
"ownership" actually entails under international law.22 Two contextual
guideposts, one historical and one modem, are helpful in making this
determination.
As one historian notes, 23 (this footnote may be unnecessary) "[a]s a
species of property, the slave represented the bundle of rights possessed
by the master." 24 However, within the context of slavery in the United
States from the 1600s to the 1800s, concepts of "ownership" never meant
the exclusive right to acquire cr dispose of someone as property.2 5 Even
21.

Section I and Section II of this Article build on and expand on my prior article,

entitled A. Yasmine Rassam, Contemporary Forms of Slavery and the Evolution of the
Prohibitionof Slavery and the Slave Trade Under Customary InternationalLaw, 39 VA.
J. INT'L L. 303 (1999).
22. In order to move beyond the traditional concept of slavery, there must be a
shared agreement between governments "that certain particular actions are so
reprehensible that they constitute the crime of slavery." See James G. Wilson, Why the
International Criminal Court Should Have Jurisdiction Over Contemporary Forms of
Slavery, in EFFECTIVE STRATEGIES FOR PROTECTING HUMAN RIGHTS 177 (2001).
23. ANDREW FEDE, PEOPLE WITHOUT RIGHTS: AN INTERPRETATION OF THE
FUNDAMENTALS OF THE LAW OF SLAVERY INTHE U.S. SOUTH 34 (1992).
24. Id.
25. U.S. jurisprudence concerning the abolition of slavery under the Thirteenth
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the law treated slaves as both persons and property, thereby fueling the
already complex relationships between master and slave 6 Moreover,
historical forms of slavery never simply entailed a legal relationship, but
"one structured and defined by the relative power of the interacting
persons.,' 27 In practice, ownership in its most brutal form came to mean
permanent and complete dominion over another through coercive means.
As Orlando Patterson forcefully argues, "[r]elations of inequality or
domination, which exist whenever one person has more power than
another, range on a continuum from those of marginal asymmetry to
those in which one person is capable of exercising, with impunity, total
power over another., 28 Patterson's definition of slavery is further
supported by Mark Tushnet who claims that "[s]ocietal relations in slave
society rest upon the interaction of owner with slave; the owner, having
total dominion over the slave, relates to the entire personality of the
slave. 29 Physical coercion ensured the continuance of domination of the
slaveowner.3 °

Recent jurisprudence lends support to the above-stated definition.
For example, in Prosecutor v. Kunarac,3 1 the International Criminal
Tribunal for the Former Yugoslavia 32 ("ICTFY") first applied the newlyAmendment prohibits citizens from enjoying a property interest in a laborer or otherwise
exercising the complete dominion of a slave. See Tobias Barrington Wolff, The
Thirteenth Amendment and Slavery in the Global Economy, 102 COLUM. L. REV. 973,
1008 (2002). As the U.S. Supreme Court stated in Bailey v. Alabama:
The plain intention [of the Thirteenth Amendment] was to abolish slavery of
Whatever name and all its badges and incidents; ... to make labor free, by
prohibiting that control by which the personal service of one man is disposed of
or coerced for another's benefit which is the essence of involuntary servitude.
219 U.S. 219, 241 (1911).
26. PETER KOLCHIN, AMERICAN SLAVERY 1619-1877 121 (1993) (arguing that
domination by the "lash" came to symbolize the essence of Southern slavery).
27.

ORLANDO PATTERSON,

SLAVERY AND SOCIAL DEATH

13 (1982).

Orlando

Patterson identifies three characteristics of slavery: 1. the dishonor of the slave in the
social and cultural social sphere; 2. "natal alienation" or the cutting of linguistic, familial
and cultural ties with one's ancestors; and 3. a situation where the slave condition is an
alternative to death, at the choice of the master. Id.
28. Id. at 1.
29.
30.

MARK v. TUSHNET, THE AMERICAN LAW OF SLAVERY 1810-1860 6 (1981).
PATTERSON, supra note 27, at 4.

31. See generally Prosecutor v. Kunarac, No. IT-96-23-T & IT-96-23/1-T, Judgment
(Feb. 22, 2001), available at http://www.un.org/icty/foca/trialc2/judgement/ (last visited
Mar. 15, 2005) [hereinafter Kunarac].
32. The United Nations Security Council created the ICTFY in 1993 to prosecute
and adjudicate war crimes, crimes against humanity, and genocide committed in the
territory of the former Yugoslavia. One of the ICTFY's mandates was to adjudicate one
of "the darkest and most brutal tales... of man's inhumanity to man and woman
including genocide and crimes against humanity including.., systematic rapes of women
and girls, prolonged detention under the most barbaric of conditions, merciless beatings
and callous destruction of homes and villages." Patricia M. Wald, The International
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minted war crime of sexual slavery.33 In Kunarac, two men were
accused of the crimes of "rape" and "enslavement 3 4 for capturing women
and subjecting them to sexual servitude for a period of months."
The
Court adopted the 1926 Slavery Convention's (you previously referred to
this as the Convention on Slavery; it may help to stay consistent)
definition of slavery and defined the elements of ownership requisite for
finding enslavement:
Indications of enslavement include elements of control and
ownership; the restriction or control of an individual's autonomy,
freedom of choice or freedom of movement; and, often the accruing
of some gain to the perpetrator. The consent or free will of the victim
is absent. It is often rendered impossible, or irrelevant by, for
example, the threat or use of force or other forms of coercion; the fear
of violence, deception or captivity, psychological oppression or
socio-economic conditions.
Further indications of enslavement
include exploitation; the exaction of forced or compulsory labour or
service, often without remuneration and often, though not
necessarily, involving physical hardship; sex; prostitution; and human
trafficking....
The "acquisition" or "disposal" of someone for
monetary or other compensation, is not a requirement for
enslavement. Doing so, however, is a prime example of the exercise
of the right of ownership over someone. The duration of the
suspected exercise of powers attaching to the right of ownership is
another factor whose importance will depend on the existence of
other indications of slavery. [The basic factors include] the control of
someone's
movement,
control of physical
environment,
psychological control, measures taken to prevent or deter escape,
force, threat of force or coercion, duration, assertion of exclusivity,
subjection to36cruel treatment and abuse, control of sexuality and
forced labor.
These factors, all of equal weight, are "to be taken into account in

Criminal Tribunalfor the Former Yugoslavia Comes of Age: Some Observationson DayTo-Day Dilemmas ofInternationalCourt, 5 WASH. U.J.L.& POL'Y 87, 88 (2001).
33. See Human Rights Watch, Bosnia: Landmark Verdict for Rape, Torture and
Sexual Enslavement (Feb. 22, 2001), available at http://www.hrw.org/press/2001/02/

serbia0222.htm (last visited Mar. 15, 2005).
34. Article 5 of the ICTFY statute states: "The International Tribunal shall have the
power to prosecute persons responsible for the following war crimes when in armed
conflict, whether international or internal in character, and directed against any civilian
population: ...[including] enslavement ....
" Statute of the International Tribunal, Art.
5, May 25, 1993 (amended Nov. 30, 2000), availableat http://www.un.org/icty/legaldoc/
index.htm (last visited Mar. 15, 2005).
35. Id.
36. Kunarac, supra note 31.
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determining whether enslavement was committed. 37
The ICTFY's
decision is consistent with definitions offered by scholars who argue that
implicit in the definition of slavery are limitations on autonomy, freedom
of movement and the power to decide whether to work.38 As a United
Nations' Special Rapporteur on Slavery stated, "[t]he phenomenon of
slavery manifests several of the gravest forms of the violation of human
rights: often it combines coercion, severe
discrimination and the most
39
extreme form of economic exploitation.

International jurisprudence and scholarship regarding traditional
forms of slavery identify the elements inherent to finding whether a
practice constitutes a contemporary form of slavery: physical and
psychological coercion, absolute control of movement and autonomy,
unpaid labor (including sex) accruing a benefit to the owner, and extreme
deprivation and domination over every aspect of life. Of these, unpaid
labor needs clarification. For instance, Pakistani bonded laborers may be
paid a pittance, but any monetary gain is negated by usurious interest
rates charged on their debt.40 Lest slavery turn into an "easy metaphor"
for a host of exploitive work situations, it is distinguished as a practice
that allows for the total dominion of one person over another.4'
Accordingly, when viewed outside the narrow framework of legal
ownership, the institution of slavery is defined as the total dominion over
another through physical and/or psychological violence for purposes of
extracting unpaid labor.42
A.

ContemporaryForms of Slavery

Contemporary forms of slavery, including practices ranging from
chattel slavery in Mauritania to children being sold as domestic workers
in Ghana, must have the indicia of the "rights of ownership" to fall under
the definition of slavery. Therefore, a comparison of the particular
37.

Id.

38.
39.

Bassiouni, supra note 5, at 489.
See Benjamin Whitaker (U.K.), Special Rapporteur, REPORT ON SLAVERY, U.N.

Doc. E/CN.4/Sub.2/1982/20/Rev. 1, U.N. Sales No. E.84/XIV. 1.
40. Kevin Bales supports this definition by arguing, "[s]lavery is people who are
completely controlled by another person using violence or the threat of violence and are
paid absolutely nothing." See Ian Burell, supra note 10.
41.

KEVN BALES, DISPOSABLE PEOPLE: NEW SLAVERY 1N THE GLOBAL ECONOMY, 5-6

(1999) [hereinafter BALES].
42. In a prior article, I included in the definition of contemporary forms of slavery,
the elements of deprivation of part or all of a juridical personality and the potential for
lifetime servitude. See Rassam, supra note 21, at 320. Upon further examination, I find
that these are not requisite elements given that 1) a slaveowner can assert "the rights of
ownership" over a person whether or not there is state complicity in enforcing these rights
and 2) a slaveowner can exert total dominion over an individual's life, even for a short
duration of time.
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characteristics of illustrative "modem" or "new" practices to those of "old
slavery" yields a framework for examining how the rights of ownership
are asserted in a variety of situations.4 3 This exercise helps reveal the
needs of the enslaved by determining who is suffering from modem
enslavement, how they are suffering and how they can be protected. 4
In his book DisposablePeople, Kevin Bales provides a rich analysis
of what he deems "old" versus "new" slavery.45 In sum, he argues that
the distinctions between new slavery and the Atlantic slave trade go
beyond the differences in the assertion of legal ownership. Bales argues
that "new slavery" as opposed to "old slavery" is characterized by low
purchase costs for people either through outright purchase or fraudulent
contracts; high profits for the slaveowners; the disposability of slaves;
and poverty.4 6 In order to illustrate these differences, brief sketches
provide a continuum of the array of practices that constitute "modem
forms of slavery." Exposure of particular factors found along this
continuum helps determine whether a labor practice constitutes modem
slavery.47
1. On the far end of the spectrum, vestiges of chattel slavery still
exist in Mauritania, despite repeated calls by the international community
to eradicate it. Mauritania distinguishes itself as the country with the
largest proportion of slaves 48 in the world and as the last country to
abolish slavery in 1998. 49 Haratanis, or Black Moors, "belong" to the
tribes of White Moors and form the backbone of the country's economy:
50
they clean, cook, build and take care of animals for their masters.
43.
KOLCHIN, supra note 26, at 127 (arguing that even in the American South, slaves
were considered both persons and property).
44. See Miller, supra note 12, at 13.
45. BALES, supra note 41, at 15.
46. Id. at 11, 15.
47. See Wilson, supra note 22, at 177.
48. Human rights advocates also charge that people are still bought and sold in the
Sudan. According to the 2002 United States State Department's report, Sudanese militia
raiders have systematically raided villages and captured women and children as
remuneration for their services. DEPARTMENT OF STATE, SUDAN: COUNTRY REPORTS ON
HUMAN RIGHTS PRACTICEs-2002 (Mar. 31, 2003), available at http://www.state.gov/g/
drl/rls/hrrpt/2002/18228.htm (last visited Mar. 15, 2005). See also Sonja Garza, Former
Slave in Sudan Tells of Horrors;Kidnapped as a Child, He Now Speaks in Hopes Other
Will Be Free, Too, SAN ANTONIO EXPRESS-NEWS, Oct. 23, 2003 (documenting how exslave Francis Bok escaped from slavery in the Sudan).
49. Anti-Slavery International, FORCED LABOUR IN MAURITANIA, (May 27-31, 2002)
(submission to the U.N. Commission on Human Rights), available at
http://www.antislavery.org/archive/submission/submission2002-Mauritania.htm
(last
visited Mar. 15, 2005).
50. Slavery in Mauritania is not purely determined by one's skin color. For instance,
due to a long history of intermarriage between Black and White Moors, a Black Moor
may own slaves. See BBC News, Mauritania still practicing' Slavery, Nov. 7, 2002,
availableat http://news.bbc.co.uk/2/hi/africa/2415967.stm (last visited Mar. 15, 2005).
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Unlike "new" forms of slavery, Mauritanian slavery is less "a political
reality than a permanent part of the culture." 51 Having lived with their
master's family for generations, slaves often form a permanent bond with
their masters. Masters care for and feed slaves, thus making them part of
an extended family. Hence, little to no violence is required to keep the
slaves from leaving, not only because they are largely illiterate, but more
importantly, economic alternatives to slavery simply do not exist.
The practice of slavery is so deeply-rooted in Mauritania that it is
Many masters still assert ownership over
highly resistant to change.
their slaves, arguing that they deserve compensation for freeing their
slaves.53 Although the Mauritanian government passed legislation in
2003 criminalizing human trafficking, human rights activists argue that
the government lacks the political will to abolish slavery because it "is in
cahoots with the slaveowners. 5 4 To date, the government has not taken
measures to provide for the socio-economic status of slaves 55 or
compensate their masters.56
57
2. In Thailand, rural girls and young women from remote villages
are sometimes sold and/or "loaned" by their impoverished parents to
brothel owners.58 Usually, a contractual arrangement between the broker
and the woman's parents 59 requires that a certain sum is repaid to the
broker by the woman's labor before she is free to leave or allowed to
51.
52.

Id. at 82.
Id. at 118.

53.

See Coalition Against Slavery in Mauritania and Sudan, 'Mauritania Q&A,"

available at http://members.aol.com/casmasalc/newpage8.htm

(last visited Mar.

15,

2005).
54.

Abolished 20 Years Ago, Slavery is Still a Hot Topic in Mauritania, Agence

France Press, Aug. 20, 2004 (activists argue that much remains to be done to boost the
status of former slaves).
55. Id.
56. Amnesty International finds that "[n]o concrete steps appear to have been taken
to make the abolition [in Mauritania] a reality." See BBC News, Mauritania still
practicing' Slavery, Nov.

7,

2002,

available at http://news.bbc.co.uk/2/hi/africa/

2415967.stm (last visited Mar. 15, 2005).
57. See Lou Marano, The Role of Thai Cultures in Prostitution, United Press
International,

Nov.

15,

2001,

available at

http://www.protectionproject.org/vt/

nell 16.htm (last visited Mar. 15, 2005) (finding that the minority cultures of the northem
hill tribes raise girls to feel economically responsible for their families which, in turn,
leads them to enter prostitution). See also Amy Kazmin, Financial Times Weekend
Magazine-Feature,July 10, 2004 (finding that Thais brothels are filled with teenagers
from Thailand's hill tribes, Burma or from Southern China).
58. See Thailand, Department of State Human Rights Reports, 27 (2000), available
at http://www.humanrights-usa.net/reports/thailand.html (last visited Mar. 15, 2005)
[hereinafter 2000 Department of State Report] (forced prostitution in Thailand includes
women from hill tribes in Thailand and women from neighboring countries).
59. Id. at 28 ("Brothel procurers reportedly advance parents a substantial sum against
their daughter's future earnings.... The women are then obligated to work in a brothel
to repay the loan.").
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send money home. 60 Exorbitant fees for rent and food add to her debt
making it virtually impossible to repay the brothel owners. If she rebels
against the brothel owners, violence keeps her under complete control;
the girls into sex slavery and brothel owners
beatings and threats initiate
61
move.
every
their
dictate
62
Some approximate that only one in twenty prostitutes are currently
enslaved in Thailand. Vast profits from sex slavery, however, fuel an
underground economy. Slave prostitutes are so cheap that brothel
owners rarely expend on medical care for them; once a prostitute is sick
or unable to work-usually between two to five years-she is
discarded.63 Enslaved prostitutes have no exit options. If they run away,
their owners follow them, their families do not usually accept them back
in their64villages, and the police often simply return them to their
owners.
As Thai girls become more educated, they have become less
susceptible to sex brokers. Accordingly, brothel owners have turned to
Burmese women to fill their place. 65 As illegal immigrants who do not
speak Thai, Burmese women often find themselves in a worse situation
66
than Thai women. Despite the work of NGOs and laws prohibiting sex
slavery, "the law [does] little against the combined strength of
[Thailand's] 67sexist culture, rationalizing religion... and corrupt
government."
3. Bonded laborers work in India's agricultural sector and Pakistan's
agricultural and brick-making sectors. In both systems, laborers work to
pay off exorbitant debts that can be inherited by their families. Any
wages paid to these laborers rarely even equal their living costs. 68
60.

BALES, supra note 41, at 41.

61. Id. at 57.
62. Id. at 42. Bales conservatively estimates that there are "perhaps 35,000 girls []
enslaved in Thailand" out of half a million to one million prostitutes. Id. at 43.
63. Id. at 58.
64. Id. at 64. Police involvement in the crack down on brothels has exacerbated the
problem due to the complicity between pimps and police. Thailand's Prime Minister
Chuan Leekpai admitted in 1992 that "the problem [of sex slavery] would be less if those
who have weapons and enforce the law were not involved[.]" See id.
65. Id. at 66.
66. Thai women are also trafficked into Japan for purposes of forced prostitution.
Women are bought by brokers who in turn sell them to brothel "owners." In interviews
with Human Rights Watch, these Thai women "explained that the person who 'bought'
them demanded strict obedience, using a variety of coercive tactics to ensure their
acquiescence." The most common abuse that Human Rights Watch documented in the
trafficking of women from Thailand to Japan was debt bondage. See generally HUMAN
RIGHTS WATCH, THAI WOMEN TRAFFICKED INTO DEBT BONDAGE IN JAPAN (2000).
67. Bales, supra note 41, at 78.
68. Pursuant to an Executive Order, the Departments of Labor, State and Treasury
prohibited federal contractors from using Pakistani hand made bricks because they are
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In Pakistan, bonded workers often come from ethnic or religious
groups such as the Muslim Sheikhs and Christians. Bonded women
brick workers are especially at risk for molestation and assault by their
owners. 69 Working properly, the ancient system of peshgi is not debt
bondage but merely a system of advance payments for work. However,
since most of the laborers are illiterate and innumerate, owners can easily
manipulate their working relationship to keep workers permanently in
debt. 7° When families realize they are being cheated and try to escape,
owners use physical violence and/or the Pakistani police to return them
to their servitude. 7'
In India, agricultural bonded laborers generally do not receive
wages. 7'

Agricultural bonded labor in India consists of laborers who

either take on debt or put themselves under the protection of a landowner
in return for a bag of grain and a small plot of land; debt undertaken for
family emergencies and/or bride dowries is rarely paid off, as interest
rates can be as high as sixty percent.73 This bondage is a form of the
oldest type of enslavement in the world.74 Most bonded laborers come
from illiterate, lower casts. In isolated parts of the country, owners have
almost complete control over every aspect of the lives of landless
workers; economic alternatives are non-existent. 75 Corruption also
Chattishgarh Women's
hinders efforts to free these laborers.
Organization in India describes how women and children suffer a
particular form of exploitation:
Bondage is passed from generation to generation. The husband is
counted in official figures, however, his family-his wife and
children-are not even counted though they are required to work for
the debt. The children are made to care for the cattle. The women
and girls are usually put to work in the house (where they are
frequently sexually exploited by the landowner and his foremen).
Not only is their labour not included in official figures, their work
"mined, produced, or manufactured by forced or indentured child labor." Exec. Order,
No. 13,126, 64 Fed. Reg. 32, 383 (June 12, 1999), reprinted in 41 U.S.C. § 35 (1994 &
Supp. V 1999).
69. BALES, supra note 41, at 160 ("In Pakistan to be economically or socially
deprived is to be vulnerable to sexual attack.").
70. Id. at 167.
71. Id. at 168.
72.

See Nageshwar Patnaik, Free Bonded Labourers Sit on Dharna in Orissa, THE

ECONOMIC TIMES OF INDIA, July 22, 2004 ( "Some bonded labourers receive no wages at
all, apart from food and a yearly change of clothing . .
73. BALES, supra note 41, at 202-03.
74. Id. at 197.
75. See, e.g., Special Correspondent, ILO Steps in to End Debt Slavery'. THE HINDU,
April 23, 2003 (finding that drought in Tamil Nadu, and the subsequent economic
deprivation helps foster debt bondage in that area).
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does not go towards paying off the original debt 76and nor do they
receive even the small wage that their husband gets.

As evidenced in the above-stated examples, debt bondage is the most
prevalent form of modem slavery today. 7 Debt bondage, while a
contemporary phenomenon, is deeply rooted in historical antecedents.
Under international law, it is "the status or condition arising from a
pledge by a debtor of his personal services or of those of a person under
his control as security for debt, if the value of those services as
reasonably assessed is not applied towards the liquidation of the debt or
the length and nature of those services are not respectively limited and
defined. 7 8 Bonded labor was widely used as a form of colonial labor
recruitment to supply labor in plantations in Africa, the Caribbean and
South East Asia after the abolition of the Atlantic Slave Trade.79
Branded as a latter-day variant of slavery, debt bondage was
frequently outlawed in the late nineteenth century. However, as the
Temporary Slave Commission of the League of Nations recognized in
1926, debt bondage was difficult to uproot, even when legally prohibited.
It remained more tenacious than indentured service because it survived
illegally. 80 Debt bondage continues to be equated with slavery 81 as it
shares "fundamental attributes with its antecedents-most notably,

76. Global Women Strike (GWS) and Peace and Human Rights Trust, Press
Conference, Women and Men Say End Bonded Labour and Migrant Slavery, available at
(last
http://www.globalwomenstrike.net/English2004/BondedLabourPressCon.htm
visited Mar. 15, 2005).
77. See Andrew Cockburn, 2 1st Century Slaves, NATIONAL GEOGRAPHIC, Sept. 2003,
available at http://magma.nationalgeographic.com/ngm/0309/featurel (last visited Mar.
15, 2005) ("Although slavery in its traditional form survives in many parts of the world,
debt slavery... is the most common form of servitude today.").
78. Supplementary Convention on the Abolition of Slavery, the Slave Trade and
Institutions and Practices Similar to Slavery, Apr. 30, 1957, Art. 1(a), 18 U.S.T. 3201,
3204, 266 U.N.T.S. 40, 41 [hereinafter the 1956 Supplementary Convention on Slavery].
79. Originating in the practice of pawning persons to pay of a debt, historical forms
of debt bondage could be permanent and compulsory. "Resting upon a compulsory order
and regarded as permanent, this form of debt bondage was undoubtedly akin to slavery.
Thus, in traditional Indonesia, Burma and Malaya, a debt officially regarded as
irredeemable allowed the creditor to subject the debtor and his family to perpetual
bondage."

M.L. BUSH, SERVITUDE IN MODERN TIMES 40 (2000).

Debt bondage also

flourished after the abolition of slavery to draw workers to the plantations mines and
manufacturing workshops in the Third World. A system of private debt brokers would
take Indians to Ceylon and Chinese to Australia, the US and Canada. As it allowed
owners to exercise total dominion over one's life, debt bondage quickly devolved into
slavery. Id. at 45.
80. Id.
81. The Anti-Slavery Society has recognized that debt bondage is a contemporary
form of slavery. See Working Group on Contemporary Forms of Slavery on its
Fourteenth Session, U.N. Comm. on Human Rights, 41st Sess., 70-80, U.N. Doc.
E/CN.4/Sub.2/1989/39.
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life,
overwhelming coercion, total dominion over virtually all aspects 8of
2
and horribly demeaning conditions during the period of servitude."
The International Labour Organization ("ILO") reports that debt
bondage in agriculture remains a problem in Guatemala, Mexico, Peru,
84
83
Haiti, the Dominican Republic, Brazil, India, Pakistan, and Nepal.
Despite almost universal illegalization, the practice continues relatively
unabated. For instance, Nepal 85 passed legislation to ban bonded labor,
yet hundreds of thousands of people including the dalit, or untouchables,
remain enslaved. 86 Thailand passed the Prevention and Suppression of
Trafficking in Women and Children Act and the 1996 Prostitution
Prevention and Suppression Act, yet the problem of forced prostitution
remains. India abolished bonded labor in 1976. Subsequently, India
created a program that allows bonded laborers to register with the
government to receive a grant sum in land or livestock.87 As one of the
only rehabilitation systems in the world, this program helps some bonded
laborers escape their plight. However, the system is rife with corruption:
"ghost" laborers created by landlords and government officials have
collected millions for their rehabilitation; bonded laborers receive useless
rocky land; and banks and shopkeepers add "processing fees" to the
82.

Baher Azmy, Unshackling the Thirteenth Amendment: Modern Slavery and a

Reconstructed Civil Rights Agenda, 71 FORDHAM L. REV. 981, 987 (2002).

83. In Brazil, an estimated 15,000-25,000 laborers are kept in debt bondage on
agricultural estates. Last March, the President of Brazil announced measures to end slave
labor through labor inspection units. However, recently, three Brazilian officials were
shot dead while investigating allegations that farm workers were used as slave labor. See
BBC News, UK edition, Brazil Slave Inspectors Shot Dead, Jan. 29, 2004, availableat

http://news.bbc.co.uk/1/hi/world/americas/3440615.stm (last visited Mar. 15, 2005). See
also 'The Shame of Humanity, "MULTINATIONAL MONITOR, July 1, 2004 (explaining how

"Gatos" or recruiters, find poor Brazilians and trap them in debt bondage in agricultural
estates far from their homes).
84. See GLOBAL REPORT UNDER THE FOLLOW-UP TO THE ILO DECLARATION ON
FUNDAMENTAL PRINCIPLES AND RIGHTS AT WORK: STOPPING FORCED LABOUR,

International Labour Conventions, International Labour Conference, 39th Sess., Geneva,
ILO, 2001, available at http://www.ilo.org/declaration (last visited Mar. 15, 2005)
[hereinafter STOPPING FORCED LABOUR].

85. In 2003, an ILO report entitled "Time for Equality" found that over 80% of
bonded laborers in Nepal live under the poverty line and their share in cultivable land is
only one percent. It further found that "unequal distribution of resources along caste line,
restrictions of free choice of occupation and exploitive relations of production are at the
heart of this situation of deprivation." See Joint Statement by the Lutheran World
Federation and Minority Group International (MRG), 2 (2003), U.N. Sub-Commission

on the Promotion and Protection of Human Rights, 55th Sess., Agenda Item 5, available
at http://www.minorityrights.org/International/int-stat_detail.asp?ID=69 (last visited
Mar. 15, 2005) [hereinafter Joint Statement by the Lutheran World Federation and
Minority Group International (MRG)].
86. See INTERNATIONAL ACTION AGAINST CHILD LABOUR: GUIDE TO MONITORING
AND COMPLAINTS PROCEDURE, ANTI-SLAVERY INTERNATIONAL 7 (2002).

87.

BALES, supra note 41, at 224.
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grants, thus skimming millions of rupees from the government.8 8 Hence,
the problem of Indian bonded laborers still remains a concern of
international bodies such as the ILO.89
B.

Characteristicsof ContemporaryForms of Slavery

The aforementioned modern forms of slavery exhibit the
fundamental characteristics of ownership--total dominion over one's
autonomy through the use of coercion for purposes of economic/sexual
exploitation. Slaveowners have all the benefits of ownership without
legal sanction. Indeed, "for the slaveholders, not having legal ownership
is an improvement because they get total control without any
responsibility for what they own. ' 9° As evidenced in Mauritania,
continuing physical violence is not even necessary if workers are
culturally or psychologically coerced to remain enslaved. Moreover, the
removal of young girls from their villages in Thailand creates
geographic, psychological and linguistic isolation, which only
exacerbates their condition. Fraudulent contracts only serve as a means
to legitimize illegal practices.
These practices, while fitting squarely under the definition of
slavery, reveal particular permutations that are decidedly modern. First,
most contemporary slaveowners have no incentive to provide healthcare,
medicine and other necessary items to ensure the health of their slaves.
If one slave outlives her usefulness, she is easily replaced by another.
Second, "employers" often use contracts to justify the grossly usurious
rates that plunge laborers into debt bondage. Third, the prevalence of
middlemen or brokers who either traffic individuals or run the labor
camps and/or brothels, insulate the major beneficiaries of slavery from
contact with the enslaved. 9' Lastly, modern day slavery, while not
always overtly racist, often relies on "some form of categorical
exploitation.., of a particularly weak subgroup, 9 2 including women,
religious minorities, indigenous people and ethnic minorities or, as in the
case of trafficking, persons from less developed countries. 93 The
88.

Id. at 228. See also Special Correspondent, ILO Steps In To End Debt Slavery

THE HINDU, Apr. 23, 2003 (non-profits complain that the "employer lobby" has stalled

rehabilitation efforts and that "rehabilitation was hit by [a] fund shortage as well.").
89. See STOPPING FORCED LABOUR, supra note 84.
90. BALES, supra note 41, at 5.
91. Wilson, supra note 22, at 180.
92. Id.
93. The Working Group on Slavery has recognized that victims of slavery and
slavery-like practices "belong to minority groups, particular racial groups or categories of
people who are especially vulnerable to wide range of discriminatory acts, including
women, children, indigenous peoples, people of descent-based groups and migrant
workers." See United Nations Commission on Human Rights, Sub-Commission on the
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marginalization of these workers on multiple levels of gender, ethnicity
and/or caste makes them more vulnerable to systemic economic
oppression.
The rise of modem forms of slavery is partially attributable to
economic globalization that allows capital to find the cheapest labor
possible.
Official corruption also plays a role in enforcing and
facilitating slave labor. 94 Although globalization of economic forces is
hardly a new phenomena, 95 modem technology and rapid
communications allow for greater "economic interdependence,
deregulation, and a dominance of the marketplace that includes a shifting
of responsibilities from state to non-state actors. 9 6 Globalization
facilitates multinationals' expansion into less-developed countries where
they are increasingly complicit in forced and slave labor through the
involvement of subcontractors.
Likewise, globalization is directly linked to the phenomenon of "the
feminization of poverty." 97 The United Nations now asserts that women
constitute at least 70% of the world's poorest people. 98 Structural
adjustment policies, which involve the drastic cutting of basic social
services and the increasing power of multinationals, severely impact
women. 99 Lack of social services hits women the hardest, as they are
Promotion and Protection of Human Rights, Working Group on ContemporaryForms of
Slavery, 29th Session, Geneva, 27-31, May 2004.
94. BALES, supra note 41, at 232.
95. See, e.g., Barbara Stark, Women and Globalization:The FailureandPostmodern
Possibilities of International Law, 33 VAND. J. TRANSNAT'L L. 503, 510 (2000). In
support of the argument that globalization is not a "new" socio-political concept, the
author cites to the Communist Manifesto's description of globalization as a "constant
revolutionizing of production" and the "endless disturbance of all social conditions." Id.
96. See Dinah Shelton, ProtectingHuman Rights in A Globalized World, 25 B.C.
INT'L & COMP. L. REV. 273, 276 (2002). Shelton argues that globalization has created
powerful non-state actors that may violate human rights "in ways that were not
contemplated during the development of the modem human rights movement." Id. at
279. Although globalization has changed the conditions that allow slavery to flourish,
slavery and the slave trade has always been a private enterprise although the
responsibility to ensure the rights of slaves lies with governments. See id. at 280, 283.
97. Nandini Gunewardena, Reinscribing Subalternity: International Financial
Institutions,Development and Women 's Marginality,7 UCLA J. INT'L L. & FOREIGN AFF.
201, 210 (Fall-Winter 2002-2003) [hereinafter Gunewardena] ("One of the most telling
indicators of the reinscription of women's subalternity is the increasing feminization of
poverty.") See also SHELLEY WRIGHT, INTERNATIONAL HUMAN RIGHTS, DECOLONISATION
AND GLOBALIZATION: BECOMING HUMAN 193 (2001) ("The feminization of poverty is a

global phenomenon and is a particularly acute problem in the Asia-Pacific region.").
98.

See WOMEN'S ENVIRONMENT AND DEVELOPMENT ORGANIZATION, RISKS, RIGHTS

AND REFORMS: A 50-COUNTRY SURVEY ASSESSING GOVERNMENT ACTIONS FIVE YEARS
AFTER THE INTERNATIONAL CONFERENCE ON POPULATION AND DEVELOPMENT 7 (1999).

99. "The predominance of immigrant women among the labor force of these garment
sweatshops, and even among the low-paid workforces of high-tech manufacturers in the
formal economy indicates that in these competitive industries employers find survival

PENN STATE INTERNATIONAL LAW REVIEW

[Vol. 23:4

most likely to be responsible for providing the necessities in life such as
healthcare, education, and childcare.100 Although not enslaved per se,
women are increasingly pushed into semi- and no-skill jobs such as
garment apparel, toy-making and data processing as well as into the
informal work sector where regulation and benefits are unavailable.101
As second-class workers they are subject to low wages, inhumane
working conditions and physical and sexual abuse. Moreover, unreliable
and sporadic work in the informal sector makes women increasingly
vulnerable to exploitative labor practices. 1o2
In addition, for the first time in history, women comprise the largest
0 3
sector of migrant labor both domestically and internationally.1
Migrants increasingly use illegal methods to obtain entry into developed
countries due to stringent anti-immigration laws. U.S. labor markets and
employers create jobs for immigrant labor which, in turn, creates demand
for illegal migration and smuggling. Although some migrant women
may willingly enter into sex work in destination countries, many migrant
women are forced in debt bondage as prostitutes and/or as domestic
workers. 104 Not surprisingly, poverty and high unemployment in their
countries of origin drive women to migrate in search of better economic
opportunities.
In sum, modern forms of slavery can involve official corruption as
well as discrimination against poor women, certain castes and ethnic and
religious minorities. The arenas where modern slavery thrives, be it in
agriculture, sex work, or industrial labor, demonstrate that a host of
commensurate remedies is necessary to any needs-based approach to
these problems. Such remedies include a decent minimum wage, special
access to programs for those traditionally discriminated against,
education, especially literacy and numeracy for adults and compulsory

dependent upon access to cheap female migrant labor." Joan Fitzpatrick and Katrina R.
Kelly, Gendered Aspects of Migration:Law and the Female Migrant, 22 HASTINGS INT'L
& COMP. L. REV. 47, 102-103 (1998).
100. WRIGHT, supra note 97, at 194.
101. Shelton, supra note 96, at 295.
102. Gunewardena, supra note 97, at 203 ("Women's gender subordination and
poverty are considered to be the root causes for trafficking, fed of course by the
proliferation of global markets for sex and cheap labor.").
103. Shelton, supra note 96, at 296.
104. The "maid trade" is defined "as the temporary legal migration of women from
less developed [countries] to take positions as live-in domestic servants [in more
developed countries]. [It] arises from structural economic disparities between sending
and receiving countries. In this transnational context the factors of alienage and racial
difference aggravate the power imbalance between employer and employee." Fitzpatrick,
supra note 99, at 58-61. See generally GRACE CHANG, DISPOSABLE DOMESTICS (2000)
(demonstrating the misogyny and racism underneath U.S. immigration policy concerning
immigrant domestics).

2005]

INTERNATIONAL LAW AND CONTEMPORARY FORMS OF SLAVERY

827

education for children, land reform, access to credit and, most
importantly, the creation of economic alternatives. As argued in Section
II, need-based remedies can be established within the legal context of a
multilateral instrument that incorporates an affirmative economic and
social rights-based approach to contemporary forms of slavery.
The prevalence of these practices, however, also demonstrates that
despite over a hundred years of the abolition movement and the universal
illegalization of slavery, slavery is, in fact, on the rise. Therefore,
Section II analyzes how international treaties on slavery and slavery-like
practices, as well as the bodies charged with implementing them, inform
the discourse on contemporary forms of slavery.
III.

International Conventions on Slavery, Trafficking, and Forced
Labor

This section examines how international conventions on slavery,
trafficking and forced labor apply to the contemporary forms of slavery
described above. In so doing, I analyze these treaties to show how their
formulation has corresponded with the emergence of modem forms of
slavery over the last hundred years. A contextual examination situates
these treaties in the ongoing discourse on contemporary forms of slavery.
A

InternationalTreaties on Slavery and the Slave Trade

The right to be free from slavery is considered the first globallyrecognized human right. 10 5 The prohibition on slavery and the slave
trade is the subject of hundreds of treaties. For instance, between 1815
and 1957, approximately 300 international agreements addressed the
suppression of slavery. 10 6 Today, however, two major treaties, both
grounded firmly in the abolitionist tradition, govern international law on
slavery.
Beginning in the 1800s, abolitionist outrage fueled the rhetoric of
bilateral treaties outlawing slavery and the passage of domestic antislavery laws. 10 7 The language of abolitionism and its concomitant calls
for the right to be free from slavery can be found in Enlightenment

105. "Slavery was the first human rights issue to arouse wide international concern."
United Nations, Fact Sheet No. 14, Contemporary Forms of Slavery, available at
http://www.unhchr.ch/html/menu6/2/fsl4.htm [hereinafter Fact Sheet No. 14] (last
visited Mar. 15, 2005).
106. David Weissbrodt & Anti Slavery Int'l, CONTEMPORARY FORMS OF SLAVERY,
U.N. ESCOR Sub-Commission on the Promotion and Protection of Human Rights, 52nd
Sess., Agenda Item 6, para. 3, U.N. Doc. E/CN.4/Sub.2/2000/3 (2000).
107. See Steve Chamovitz, The Moral Exception in Trade Policy, 38 VA. J. INT'L. L.
689, 710 (1998).
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thought, Christianity, and capitalist rhetoric. 108 As one scholar suggests,
"[t]he [historical] banning of slave imports probably had dual
motivations-preventing moral turpitude at home and securing the moral
welfare of potential victims of slavery overseas." 10 9 For instance, in
1761, Portugal forbade the importation of Negro slaves as "shameful."1' 10
Subsequently, in the 1815 Treaty of Vienna, the parties found the slave
trade to be "considered by just and enlightened men of all ages as
repugnant to the principles of humanity and universal morality."'I
Abolitionist sentiment became a true international concern with the
passage of the 1926 Convention on Slavery, 1 2 under the auspices of the
League of Nations. Defining slavery as "the status or condition of a
person over whom any or all of the powers attaching to the rights of
ownership are exercised,""' 3 the 1926 Convention on Slavery also called
for abolition of the slave trade "includ[ing] all acts involved in the
capture, acquisition or disposal of a person with intent to reduce him to
slavery; all acts involved in the acquisition of a slave with a view to
being sold or exchanged and, in general, every act of trade or transport in
slaves."' 1 4 Under the 1926 Convention on Slavery, state parties were
obliged to take every effort ' to
"bring about as soon as possible the
15
slavery."
of
abolition
complete
The passage of the 1926 Convention on Slavery spurred debate on
whether forced labor was analogous to slavery. Lord Cecil of Great
Britain argued in favor of legalizing forced labor as "less advanced
nations" needed forced labor to perform public services. 1 6 The Spanish
delegation to the convention stated that "[t]he question of forced labour,
in so far as such labour was not slavery in the real sense of the word,
must be left untouched." '" 17 Accordingly, Article 5 distinguishes "forced
labour" from "slavery" by stating that signatories must "take all necessary
measures to prevent compulsory or forced labour from developing into

108. As a form of unfree labor, "slavery... did violence to the central values implicit
in capitalist relations." KOLCHIN, supra note 26, at 67.
109. Charnovitz, supra note 107, at 714-715.
110. Slavery-Report of the Advisory Committee of Experts, League of Nations Doc.
C. 112.M.98.1938.VI, Annex 21, at 125 (1938).
111. Declaration of Eight Courts Relative to the Universal Abolition of the Slave
Trade, Feb. 8, 1815 (Annex XV of the Treaty of Vienna), 63 Consol. T.S. 473, 474.
112. See the 1926 Convention on Slavery, supra note 15, at Art. 1.
113. Id.
114. Id. at 2191, 60 L.N.T.S. 263.
115. Id. at Art. 2.
116. See Renee Colette Redman, The League of Nations and the Right to be Free
from Enslavement: The First Human Right to Be Recognized as CustomaryInternational
Law, 70 CHI.-KENT L. REV. 759, 780, n.151-52 (1994).
117. The 1926 Convention on Slavery, supra note 15, at 2191, 60 L.N.T.S. 263.
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1' 18
conditions analogous to slavery."
The formal distinction between slavery and forced labor did not
prevent the League of Nations Temporary Slave Commission ("the
Commission") from investigating cases of forced labor and debt
bondage. In 1924, the Commission debated whether it should only
consider "actual slavery" or also include situations where people were
forced to work for others. 119 In its Fifth Session, the Commission
proposed that it consider any practice constituting forced labor, dowry
purchases, and debt bondage. 120 In 1930, a Commission delegation
traveled to Liberia to examine the state of slavery and slavery-like
practices. The Commission reported finding cases of slavery and
pawning of children in the private sector. It also found that the Liberian
Spanish and French business contracts to
government had granted
121
employ forced labor.
After the establishment of the United Nations, expert bodies and the
ILO called on the United Nations to intensify efforts to abolish slavery
and to expand its definition of slavery to include "not only literal slavery
but also certain institutions and practices having the same effects as
slavery, such as debt bondage, serfdom, and the exploitation of the
labour of women and children."' 122 Hence the subsequent passage of the
1956 Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Institutions and Practices Similar to Slavery' 23 ("the 1956
Supplementary Convention on Slavery"), while adopting the 1926
Convention on slavery's definition expanded it to include "Institutions
and Practices Similar to Slavery" such as debt bondage, servile forms of
marriage, serfdom, and the exploitation of child labor. 124 The 1956
Supplementary Convention on Slavery obliges states to "take all
measures to bring about the complete abolition of [slavery] and slavelike practices"1 25 without further detail. However, state parties must

118.

Id.

119. MARGARET
253-54 (1941).
120.

ERNESTINE BURTON, THE ASSEMBLY OF THE LEAGUE OF NATIONS,

Temporary Slavery Commission s Report to the Council, League of Nations Doc.

A.17 1924 VI.B, at 1 (1924).
121. Report of the InternationalCommission of Enquiry into the Existence of Slavery
and ForcedLabor in the Republic of Liberia, League of Nations Doc. C.658 M.272 1930

VI, at 87 (1930).
122.

EDWARD LAWSON, ENCYCLOPEDIA OF HUMAN RIGHTS 1349 (1988).

123. The 1956 Supplementary Convention, supra note 78.
124. Id. at Art. 1.
125. In broadening the definition of slavery, the 1956 Supplementary Convention
added that states must "take all practicable and necessary legislative and other measures
to bring about progressively and as soon as possible the complete abolition or
abandonment of [certain] institutions and practices, where they sill exist and whether or
not they are covered by the [1926 Convention's] definition of slavery." Id. Those
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communicate to the U.N. Secretary General "copies of any laws,
regulations and administrative measures enacted
or put into effect to
126
implement the provisions of this Convention."
B.

InternationalTreaties on Trafficking and Prostitution

At the turn of the century, discourse and the resulting conventions
on "trafficking" centered on the abolition of the movement of women and
children across borders for purposes of prostitution. 127 In the early
1900s, although governments were reluctant to ban highly regulated
prostitution, 128 they did subscribe to numerous conventions
on the
129
suppression of the "white slave trade" for "immoral purposes.
Post-World War II efforts to prevent trafficking in women and
children culminated in the consolidation of trafficking treaties under the
auspices of the 1949 UN Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of Others ("the 1949
Convention on Trafficking"). 130 The 1949 Convention on Trafficking
obliges state parties to punish any person who "procures, entices or leads
away, for purposes of prostitution, another person even with the consent
of that person" and "exploits the prostitution of another person, even with
the consent of that person."'13' It does not, however, define "exploitation,"
and limits trafficking only for the purpose of prostitution. Article 16
provides for "the prevention of prostitution" as a measure that must be

"institutions and practices" include debt bondage, serfdom, servile marriages and dowry
payments, and the delivery of a child to another person for purposes of exploitation. Id.
at Art. l(a-d).
126. Id. at Art. 8(2).
127. Jo Bindman, with the participation of Jo Doezema, Redefining Prostitution as
Sex Work on the International Agenda, 2b, available at http://www.walnet.org/csis/
papers/redefining.html. (last visited Mar. 16, 2005) (finding that the earliest definitions of
trafficking were used to distinguish innocent women who found themselves prostituted
by deceit from ordinary prostitutes) [hereinafter Bindman].
128. Id.
129. See, e.g., The International Convention for the Suppression of the Traffic in
Women of Full Age, Oct. 11, 1933, 150 L.N.T.S. 431 (making the acts of procuring,
enticing, or leading away a woman for "immoral purposes" to be carried out in another
country illegal and removing consent as a defense for procurement).
130. The Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others, Mar. 21, 1950, 96 U.N.T.S. 271, 280
[hereinafter the 1949 Convention on Trafficking].
131. Id. at Art. 1. Also, Article 2 provides:
The parties to the present Convention further agree to punish any person who:
(1) Keeps or manages, or knowingly finances or takes part in the financing
of a brothel;
(2) Knowingly lets or rents a building or other place or any part thereof for
the purpose of the prostitution of others.
Id. at Art. 2.
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taken or encouraged by the state parties to the Convention. 132 Under
Article 6, state parties agree to abolish all existing laws or regulations
that require persons engaged in prostitution to be subject to special
registrations 33 or exceptional requirements for supervision or
notification. 1
The 1949 Convention on Trafficking has been widely criticized as
ineffectual in combating trafficking and inadequate in its
conceptualization of prostitution.134 For example, Sweden has stated that
the 1949 Convention's "obsolescence" is the "main reason ... for

Swedish uneasiness."1 35 The placement of the 1949 Convention
alongside the Slavery Conventions for consideration by the Working
Group on Contemporary Forms of Slavery has also generated confusion
and debate as to whether prostitution is considered a contemporary form
of slavery. As Jo Bindman argues,
[t]he very fact that a separate convention exists linking trafficking
and prostitution indicates a confusion. Other processes considered
under the UN and the International Labor Organization's
Conventions against slavery and forced labour are classified only
according to means of control,
13 6 for example debt bondage, rather than
to the activities performed.
Nonetheless, as the 1949 Convention on Trafficking has yet to be
superceded, prostitution is still an issue that falls under the aegis of the
Working Group on Contemporary Forms of Slavery.
C. The Working Group on ContemporaryForms of Slavery
Although the Slavery Conventions of 1926 and 1956 outlaw
slavery, they failed to create a permanent international body that
evaluated and pursued information about governmental violations.1 37 In
132. Similarly, the 1979 Convention on the Elimination of All Forms of
Discrimination Against Women prohibits "exploitation of prostitution of women" and "all
forms of traffic in women." See Convention on the Elimination on All Forms of
Discrimination Against Women, Dec. 18, 1979, Art. 6, 1249 U.N.T.S. 13, [hereinafter
CEDAW].
133. See 1949 Convention on Trafficking, supra note 130, at Art. 6.
134. Bindman, supra note 127, at 2b.
135. Stephanie Farrior, The InternationalLaw on Trafficking in Women and Children
For Prostitution:Making It Live up to Its Potential, 10 HARV. HUM. RTs. J. 213, 220

(1997).
136. Bindman, supra note 127, at 2b.
137. United Nations Working Group on Contemporary Forms of Slavery, 24th
Session Statement by David Weissbrodt on the Working Paper He Prepared in
Association with Anti-Slavery International and Recommendations for the Working
Group, (June 1999), available at http://www.antislavery.org/archive/submission/

submission 1999-02Conven.htm. (last visited Mar. 16, 2005).
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place of a formal mechanism to monitor and implement states obligations
to abolish slavery, the Sub-Commission on the Prevention of
Discrimination and the Protection of Minorities ["the Sub-Commission"]
created the Working Group on Contemporary Forms of Slavery ["the
Working Group"]. 138 The Working Group reviews developments on
contemporary forms of slavery at the annual session of the SubCommission. In order to focus on specific issues pertinent to modem
forms of slavery, the Working Group, in turn, established the Special
Rapporteur on the Sale of Children, Child Prostitution and Child
39
Pornography and the Special Rapporteur on Violence Against Women.1
The Working Group consists of independent experts who study the
current problems regarding slavery and make recommendations for
future action. Its official mandate is to:
review developments in the field of slavery and the slave trade in all
their practices and manifestations, including the slavery-like practices
of apartheid and colonialism, the traffic in persons and the
exploitation of the prostitution of others as they are defined in the
Slavery Convention of 1926, the Supplementary Convention on the
Abolition of Slavery of 1956, and the Convention for the Suppression
of the Traffic in Persons and of the Exploitation of the Prostitution of
Others of 1949.140

In so doing, the Working Group gathers information from a variety
of sources including governments, various UN bodies, the ILO, 14 ' and
intergovernmental organizations and non-governmental organizations
("NGOs").1 42 Commentators note that the Working Group is "almost the
143
private creation" of NGOs, such as Anti-Slavery International.

138. In the early 1970s, the group was known as the "Working Group on Slavery." In
1989, it became "The Working Group on Contemporary Forms of Slavery." C.H.R. Res.
1988/42, U.N. ESCOR, Comm. On Hum. Rts., 44th Sess., Supp. No. 2, at 102, U.N. Doc.
E/CN.4/1988/88 (1988).
139. See Working Group on Contemporary Forms of Slavery, 28th Sess., Acting
Rights Commissioner Says Fight Against Slavery Must Include Action to Counter
Poverty, Economic DisparityandDiscrimination,(June 16-20, 2003).
140. E.S.C. Dec. 16, 56 U.N. ESCOR Supp. No.1, at 25, U.N. Doc. E/5544 (1974).
141. The ILO submits reports to the Working Group on Contemporary Forms of
Slavery regarding participation in a number of technical services on forced and child
labor. It also participates in standard setting deliberations "to ensure that United Nations
standards are not at variance or in contradiction with existing ILO standards on similar
subjects." International Labour Organization, InternationalLabour StandardsReporting
and UN Human Rights Activities, 1, available at http://www.ilo.org/public/english/
standards/norm/howused/model/othr-un.htm. (last visited Mar. 16, 2005).
142. See also Working Group on Contemporary Forms of Slavery, available at
http://www.oneworld.org/scf/mcr/wgcfs.htm (last visited Mar. 15, 2005).
143. Kathryn Zoglin, United Nations Action Against Slavery: A CriticalEvaluation, 8
HUM. RTS. Q., 306, 314-15 (1986).
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Ironically, while the majority of NGOs present at Working Group
sessions are mostly western organizations, most of the topics considered
by the Working Group focus on practices found in less developed
countries. 144
As the primary body responsible for interpreting the Slavery and
Trafficking Conventions, the Working Group has not formally defined
the "rights of ownership." Instead, over the years, the Working Group
has integrated a wide range of exploitative practices under its ambit such
as sex tourism, the sexual exploitation of women during wartime, 45 the
sale of children, child prostitution, child pornography, the exploitation of
child labor, the sexual mutilation of female children, the use of children
in armed conflict, misuse of the Internet for the purpose of sexual
exploitation, forced labor, the traffic in persons, the sale of human
organs, the exploitation of prostitution, certain practices under apartheid
and colonial regimes,146 illegal adoptions, violence against women, early
marriages, incest and detained juveniles. 4 7 While some praise the
Working Group's creative interpretation of its mandate to include such
issues as the plight of Bihari families stranded in Bangladesh who were
seeking repatriation to Pakistan, 148 others have149criticized the Working
Group over the years for exceeding its mandate.
Arguably, consideration of such a wide array of practices temper the
ability of the Working Group to address the core practices constituting
modern forms of slavery as exemplified by those described in Section I.
The Working Group's broad mandate is somewhat mitigated by the
Working Group's determination to focus on one core practice each year
such as forced marriage. 150 By focusing on a specific theme every year,
the Working Group draws attention to certain pertinent issues within the
144.
145.

Id.at 315.
See Report of the Sub-Commission on Prevention of Discrimination and

Protection of Minorities: Report of the Working Group on Contemporary Forms of

Slavery, U.N. ESCOR, 45th Sess., at 27-32, U.N. Doc. E/CN.4/Sub.2/1993/45 (1993).
See also Working Group on
146. See Fact Sheet No. 14, supra note 105.
Contemporary Forms of Slavery, available at http://www.oneworld.org/scf/
mcr/wgcfs.htm, setting forth examples of slavery and exploitation as debt bondage as
practiced in domestic service and the sex industry, trafficking in children for sexual
purposes and incest and sexual abuse (last visited Mar. 15, 2005).
147.

Report of the Working Group on ContemporaryForms of Slavery U.N. ESCOR,

48th Sess., at 11, U.N. Doc. E/CN.4/Sub.2/1996/24 (1996).
148. See U.N. Doc. E/CN.4/Sub.2/486, at 30-31 (1981).
149. See Zoglin, supra note 143, at 337 (citing to 1982 comments made by the Soviet
Union and Brazil stating that the study of female circumcision exceeded the Working
Group's mandate).
150. See Working Group on Contemporary Forms of Slavery, Provisional Agenda,
E/CN.4/Sub.2/AC.2/2003/1. In 2003, the Working Group focused on the issue of
contemporary forms of slavery related to and generated by discrimination, in particular
gender discrimination, such as forced marriage, child marriage, and the sale of wives. Id.
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framework of slavery. For instance, in 2003 the Working Group
addressed the issue of descent-based discrimination and urged the
formulation and implementation of a comprehensive national strategy
with participation of members of affected groups in order to eliminate
descent-based discrimination.' 15 In addition, it has recommended that
governments cooperate with the trade unions and
52 employers at a national
level to address the problem of debt bondage. 1
However, the Working Group's efficacy is marred by the fact that
governments are not required to submit annual reports to the Working
Group. Despite repeated requests from the Working Group and the
United Nations' Secretary General, governments continually fail to
provide information on measures taken to implement the relevant
conventions and the Working Group's recommendations. 53 The lack of
mandatory government participation in the 54Working Group's process
diminishes the force of its recommendations.
D. InternationalHumanitarianLaw on Slavery
Under international humanitarian law, slavery is a crime against
humanity. Most recently, the International Criminal Court ("ICC")
Statute, effective on July 1, 2002, broadened the range of activities
constituting crimes against humanity to include slavery, sexual slavery
and the trafficking in persons. 55 Article 7 of the ICC statute defines
crimes against humanity to include "enslavement," "sexual slavery,"

151. Recommendations of the Working Group on Contemporary Forms of Slavery,
U.N. Commission on Human Rights, Sub-Commission on the Promotion and Protection
of Human Rights, 25th Sess., U.N. Doc. E/CN.4/Sub.2/2000/23, (2000) [hereinafter
Recommendations]. In 2003, the Working Group addressed the issue of descent-based
discrimination within the framework of contemporary forms of slavery. It found that
"victims of slavery and slavery-like practices frequently belong to minority groups, in
particular racial groups of categories of people who are especially vulnerable to a wide
range of discriminatory acts, including people of descent-based groups" and called for
governments to implement all legislation outlawing forms of discrimination based on
descent. They also recommended that governments formulate a comprehensive national
strategy, with participation of members of affected groups in order to eliminate
discrimination against members of descent-based groups. See Joint Statement by the
Lutheran World Federationand Minority Group International(MRG), supra note 85, at
2.
152. United Nations Commission on Human Rights, Sub-Commission on the
Promotion and Protection of Human Rights, REPORT OF THE WORKING GROUP ON
CONTEMPORARY FORMS OF SLAVERY, Sub-Commission Resolution 1999/17 [hereinafter
REPORT OF THE WORKING GROUP].

153. Id.
154. The Working Group has found that little information is "provided by
Governments on measures taken to implement the relevant Conventions, the Programmes
of Action... or recommendations adopted by the Working Group." Id.
155. The Rome Statute, supra note 16.
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"enforced prostitution," and "any other forms of sexual violence of
comparable activity." "Enslavement" is defined as "the exercise of any or
all of the powers attaching to the right of ownership over a person and
includes the exercise of such power in the course of trafficking in
persons, in particular women and children." 116 Examples of sexual
slavery include women being forced into slavery in Rwanda and the
Former Yugoslavia as well as the enslavement of "comfort women" by
the Japanese during World War II. "'
Under the ICC statute, the crime of trafficking in persons and sexual
slavery may be prosecuted "when committed as part of a widespread or
systematic attack directed against any civilian population, with
knowledge of that act."'158 However, in an effort to provide a forum for
victims of contemporary forms of slavery, international scholars have
suggested that the ICC should have jurisdiction over modern-day slavery
even when it occurs outside the context of a formal war." 9
E. InternationalLabour Organization
The ILO serves as the primary United Nations' agency committed to
for workers
through
labor standards
setting international
The International Labour
recommendations and conventions.
Conference ("ILC") functions as the ILO's legislative organ that adopts
legally binding Conventions or non-binding Recommendations. 60 The
ILO's enforcement system involves a reporting system consisting of
member states reports and a "direct" contacts procedure, which involves
dialogue with member states that do not comply with their reporting
commitments. I61 The ILO also implements technical cooperation
156.

Id.

157. See Brook Sari Moshan, Women, War, and Words: The Gender Component in
the PermanentInternationalCriminal Court "sDefinition of Crimes Against Humanity, 22

FORDHAM INT'L L. J.154, 162 (1998).
158.

See, e.g, Prosecutorv. Akayesu, Judgement 85, Case No. ICTR-96-4-T (Sept. 2,

1998). For purposes of determining that "trafficking in persons" is a crime against
humanity, it must be "widespread," which is defined as "massive, frequent, large-scale
action carried out collectively with considerable seriousness and directed against a
multiplicity of victims." The concept of "systematic" is defined as "thoroughly organized
and following a regular pattern on the basis of a common policy involving substantial
public or private resources." Id.
159. See Wilson, supra note 22, at 182-184 (arguing that the ICC Statute should be
amended to make it clear that the Court has jurisdiction over all forms of enslavement
independent of any notions of "widespread or systematic attack, policy or armed combat
or state action").
160. Virginia A. Leary, Lessons From the Experience of the International Labour
Organization, in THE UNITED NATIONS AND HUMAN RIGHTS: A CRITICAL APPRAISAL 580

(1992).
161. A "direct contact" usually consists of a visit by an ILO representative to a
country where there is no perceived progress on the implementation of ILO Conventions.
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programs that work with governments to help them meet their
obligations. The ILO's technical assistance programs on debt bondage
and the worst forms of child labor exemplify a socio-economic approach
that aims at eradicating forced labor. Given its mandate, the ILO
addresses162workers' economic and social rights in a "precise and concrete"
fashion.
Created under the Treaty of Versailles, the ILO first responded to
working conditions created by the Industrial Revolution. 163 In addition,
the ILO monitored the worldwide rise of forced labor after the abolition
of slavery. The 1930 Convention on Forced Labor 164 was ratified in
response to a 1922-1929 ILO survey which found that forced labor was
being employed in the colonies, to compel "natives" to cultivate the land,
create public works, and provide convict labor to work for private
employers. 165 For example, the colonial government of India, as well as
the East India Company, relied heavily on forced labor for public works
in the 1880S. 16 6 The 1930 Convention on Forced Labor aimed at
suppressing the use of forced and compulsory labor in the shortest time
possible and defined forced labor as "[a]ll work or service which is not
voluntary 67and is exacted through coercion or under the menace of
penalty." 1
Unlike slavery, the right to be free from forced labor is derogable.
Article 2(2) of the 1930 Convention on Forced Labor explicitly exempts
"any work or service exacted in virtue of compulsory military service,"
"normal civic obligations," "a conviction in a court of law," emergencies,
and "minor communal service."'168 Although it provides for the abolition
of forced labor for private purposes and sets limits for its use for public
purposes, by the 1930s, the ILO recognized that the abolition of forced
labor only constituted the first step towards establishment of a free labor
market. 169
It can only take place with the cooperation of the government. If a government refuses a
visit, this can draw greater attention to its failure to observe a particular labor standard.
Often, however, it leads to a constructive dialogue between the ILO and the government
on practical solutions to the problem. See generally Chandra Roy And Mike Kaye, THE
INTERNATIONAL LABOUR ORGANIZATION: A HANDBOOK FOR MINORITIES AND INDIGENOUS
PEOPLES (2000).

162.

Leary, supra note 160, at 587.

163.

LEE SWEPSTON ET AL., THE INTERNATIONAL LABOR ORGANIZATION 1-3 (1996).

164. The 1930 Convention on Forced Labor, supra note 19, at Art. 2(1).
165. LAWSON, supra note 122, at 585.
166. See H. Knox Thames, Forced Labor and Private Individual Liability in U.S.
Courts, 9 MSU-DCL J. INT'L L. 153, 168 (2000).
167. The 1930 Convention on Forced Labor, supra note 19, at Art. 1.
168. Id. Art. 2(a)-(e).
169. ANTHONY ALCOCK; THE HISTORY OF THE INTERNATIONAL LABOUR
ORGANIZATION, 93 (1994).
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After the widespread use of forced labor in WWII, 170 the American
Federation of Labor urged that the "Survey of Forced Labor and
Measures for its Abolition" be placed on the agenda of ECOSOC. 17 1 In
1953, a joint United Nations and ILO Committee on forced labor
submitted a report on the status of forced labor culled from the results of
the survey.172 The report found that two principal systems of forced
labor existed: 1) as a punishment for political beliefs and 2) as a means
of economic coercion primarily for the purposes of exploiting indigenous
populations through "various coercive methods of recruiting, the
infliction of heavy penalties for breaches of contracts of employment...
and restrictions on the freedom of movement."' 173 Hence, the Committee
suggested that international action address these problems through
the
74
conventions.1
existing
amending
by
or
convention
new
a
creation of
Accordingly, the ILO adopted the Convention Concerning the
75
Abolition of Forced Labour ("the 1957 Convention on Forced Labor"),
that enumerates further measures for the prohibition on forced labor.
Most importantly, Article 1 prohibits the use of forced labor as a means
for political coercion or as a punishment for holding political views; as a
method for mobilizing labor for purposes of economic development; as a
means of labor discipline; as a punishment for strikes; and as a means for
racial, social, national or religious discrimination. 76 The contracting
parties agreed to undertake "effective measures to secure 7the immediate
and complete abolition of forced and compulsory labour."' 1
German, Russian and Japanese labor camps in World War II
personify forced labor in its most brutal manifestation. 78 The most
publicized use of forced labor in recent years has been its use by the
Burmese military in aid of the construction of the Yadana and the
Yetugan pipelines. Local villagers, under the threat of violence, were

170. See John Haberstroh, In Re World War II Era JapaneseForced Labor Litigation
and Obstacles to InternationalHuman Rights Claims in US. Courts, 10 ASIAN L. J. 253,

253-58 (2003) (citing to 1999 passage of California Code of Civil Procedure (CalCCP)
section 354.6 creating a cause of action for WWII-era of slave or forced labor and
extended the statute of limitations for such actions).
171. LAWSON, supra note 122, at 586.
172. Id. at 587.
173. Id.
174. Id.
175. Convention (ILO No. 105) Concerning the Abolition of Forced Labour, June 25,
1957, 320 U.N.T.S. 291 [hereinafter the 1957 Convention on Forced Labor].
176. Id. at296.
177. Id.
178. Japan's use of foreign slave labor during World War II is estimated to have
equaled or exceeded that of Nazi Germany. Chinese scholars estimate that Japan made
use of fifteen million forced laborers in occupied China during the war. See Haberstroh,
supra note 170.
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forcibly conscripted to aid the Burmese military clear jungles, build
supporting construction for the pipeline and act as porters. A joint
venturer with the Burmese army on the pipeline, Unocal contested its
involvement with conscripted labor but, nonetheless, was implicated in
the miltary's forced conscription of Burmese villagers. 179 Burmese
actions led the ILO to pass a resolution in June 2000 cutting technical
the ILO
assistance to Burma for failing to end forced labor, which
180
slavery."'
of
form
contemporary
a
but
"nothing
as
described
The ILO's Forced Labor Conventions enjoy wide acceptance by the
international community as they are almost universally ratified."8 '
However, both scholars and jurists 18 commonly use the terms forced
labor and slavery interchangeably. 83 Although forced labor produces
effects similar to slavery and/or can develop into slavery,' 84 under
international law it remains legally distinct. Despite the commonalties
evident between slavery, debt bondage and forced labor, certain
characteristics divide these practices. For instance, slavery is not a
system of consent-it is unpaid and hereditary in some circumstances.
Forced labor, like slavery, involves the deprivation of liberty, but differs
from slavery in that no claim of ownership exists.
Moreover, groups such as the Anti-Slavery Society limit the term
forced labor to "those forms of labor imposed by a state or agency or
agent of the government or state and which are described in the Forced
Labor Convention."' 85 The definition of forced labor, however, does not
distinguish between private and public purposes. Article 4 of the 1930
Convention on Forced Labor states that "[t]he competent authority shall
not impose or permit the imposition of forced or compulsory labour for
86
the benefit of private individuals, companies or associations."
Accordingly, the Forced Labor Conventions have been applied in a
179. For an in-depth account of the factual allegations concerning forced labor against
the government of Burma and Unocal, see John Doe I v. Unocal Corp., 963 F. Supp. 880,
883-85 (C.D. Cal. 1997).
180. Resolution on the Widespread Use of Forced Labor in Myanmar, International
Labour Conference, 87th Sess., 38 I.L.M. 1215, 1216 (1999).
181. See Roger Plant, EradicatingForced Labour: The Global Challenge, 55th Sess.
of the United Nations Sub-Commission on Human Rights, (2003).
182. In John Doe I v. Unocal, the Court found that "this action involves allegations of
forced labor and because slave trading is included in that 'handful of crimes' for which
the law of nations attributes individual responsibility ... [t]he allegations of forced labor
in this case are sufficient to constitute an allegation of participation in slave trading."
John Doe I v. Unocal Corp, 963 F. Supp. 880, 891-92 (C.D. Cal. 1997). Should this be
short cited? See fn. 179.
183. Cf Kananchana N. Ruwanpura, supra note 10, at n.2.
184. See LAWSON, supra note 123, at 585.
185. What Is Slavery?, Anti-Slavery Society, available at http://www.antislavery
society.addr.com/slavery2.htm (last visited Mar. 15, 2005).
186. The 1930 Convention on Forced Labor, supra note 19, at Art. 4.
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number of instances where private individuals, as well as governments,
utilized forced labor.
Legal distinctions have not prevented U.N. bodies from also using
the terms slavery and forced labor interchangeably. For instance, the
U.N. Sub-Commission on Prevention of Discrimination and Protection of
Minorities asserted on numerous occasions that it "[r]eaffirms that forced
labour is a contemporary form of slavery and expresses its concern at
allegations that this practice has not yet been eliminated." 187 Moreover,
the ILO now explicitly recognizes that slavery, including debt bondage,
is a form of forced labor. Accordingly, the ILO categorizes forced labor
into the following practices: slavery and abductions, forced recruitment,
debt bondage, domestic workers under forced labor situations and
internal or international trafficking including child labor.' 88 Instances of
forced labor cited by the ILO include: Pygmies working for Bantus
under forced labor conditions and Dayaks in East Kalimantan, Indonesia
working under conditions of debt bondage. 89
The ILO Committee of Experts and the Conference Committee on
the Application of Conventions and Recommendations monitor the
implementation of the Forced Labor Conventions in accordance with
regular procedure based on the examination of reports from ratifying
states. It also advocates for the implementation of practical measures for
addressing forced labor and instituted a Special Action Programme to
combat forced labor (SAP-FL) in 2001.'90 As part of the Programme, the
ILO, in conjunction with the Government of Nepal, helps rehabilitate and
train former "kamaiya" bonded laborers. 19 1 The government of Nepal
outlawed the kamaiya system of bonded labor in 2000 but they have
found that legislation alone does not solve seemingly intractable
problems such as illiteracy. The ILO aims to ensure that some 14,000
former kamaiya families have a secure livelihood supplemented from
micro-enterprise.1 92 The impact of these programs has yet to be
187. U.N. Sub-Commission on Prevention of Discrimination and Protection of
Minorities, Report of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities on its 48th Session, U.N. Doc. E/CN.4/Sub.2/1996/41 at para. 28

(1996).
188. Ruwanpura, supra note 10.
189. See Report of the Committee of Experts: Application, International Labour
Conventions, International Labour Conference, 39th Sess., Geneva, ILO, 2001, at 128,
137.
190. ILO, Special Action Programme to Combat Forced Labour, available at
http://www.ilo.org/dyn/declaris/DECLERATIONWEB.SAPFLHOME?var-language=E
N (last visited Mar. 21, 2005).
191. Id.
192. Id. The ILO is also engaged in combating forced labor in Brazil's logging and
charcoal-burning camps. It is working to improve law and policy frameworks with
regard to migration, trafficking and labor market monitoring at the national level. Id.
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determined, but they do signify progress in addressing the root causes of
slavery, namely poverty, illiteracy, and the lack of economic alternatives.
F.

The Protocol to Prevent, Suppress and Punish Trafficking in
Persons,Especially Women and Children

Faced with the rise in trafficking in persons for purposes of forced
prostitution and the limited scope of the 1949 Convention on Trafficking,
the international community created a new legal framework under the
auspices of the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children.' 93 Ratified under the umbrella
of the UN Convention Against Transnational Organized Crime, the
Protocol represents international consensus on sovereignty and security
issues surrounding trafficking and migrant smuggling' 94 rather than on
the human rights of trafficked persons. However, the Protocol offers a
new definition of trafficking. Trafficking is defined as:
(a) ... the recruitment, transportation, transfer, harbouring or receipt
of persons, by means of the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the abuse of power
or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude or
the removal of organs.
(b) The consent of the victim of trafficking in persons to the intended
exploitation set forth in. .. (a) ... shall be irrelevant where any of
the means set forth in ... (a) have been used. 195
The definition of trafficking includes situations where the person
has no real and acceptable alternative but to submit to the abuse
involved. 96 The Protocol expands the prohibited purposes for which one
can be trafficked, namely for forced labor, reiterates the 1949
Convention on Trafficking's ban on the exploitation of prostitution and
prohibits other forms of sexual exploitation.' 97 Interpretive notes affirm
193. The Protocol, supra note 13.
194. Anne Gallagher, Human Rights and the New UN Protocols on Trafficking and
MigrantSmuggling: A PreliminaryAnalysis, 23 HuM. RTS. Q. 975, 976 (2001).
195. The Protocol, supra note 13, at Art. 3.
196. Id.
197. See Report of the Ad Hoc Committee on the Elaboration of a Convention Against
Transnational Organized Crime on the Work of Its First to Eleventh Sessions, U.N.
GAOR, 55th Sess., Agenda Item 105, at para. 64, U.N. Doc. A/55/383/Add. 1 (2000).
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prejudice" as to how states address
that the Protocol is "without
98
domestically.
prostitution
The Protocol contains mandatory criminal sanctions that are
obligatory on states parties but makes the human rights protections
For instance, Article 6 of the Protocol, entitled
discretionary.
"Assistance to and protection of victims of trafficking in persons" states
that "in appropriate cases and to the extent possible under its domestic
law," each party shall protect the privacy of the victims by making the
legal proceedings confidential; 99 "inappropriate cases," the state shall
provide victims about their cases with information regarding legal
proceedings;200 and that each state party "shall consider" implementing
for the physical,
victim assistance programs, which provide
20 1
psychological and social recovery of victims.
In addition, Article 7 asks each state to consider legislative
measures to allow trafficking victims to remain in its territory, either
temporarily or permanently, in appropriate cases. 20 2 Article 8 mandates
that repatriation is done without "undue or unreasonable delay" and with
"due regard for the safety of the [trafficked person]. 20 3 Article 9 asks
states to establish comprehensive policies, programs and other measures
to prevent and combat trafficking in persons as well as protect victims of
trafficking.20 4
Hence, the Protocol constructs an identity for trafficked persons as
victims of severe human rights abuses and provides human rights
recommendations for the victims. 20 5 Although it includes provisions for
labor and sex trafficking that result in slavery or forced labor, the
primary impetus behind the Protocol is crime control and deterrence of
illegal immigration, not ameliorating contemporary forms of slavery.20 6
As such, the Protocol is groundbreaking in that it recommends that states
provide certain rights to trafficked persons; however, these rights are not
mandatory nor are they applicable for victims of slavery who are not
trafficked.
In sum, examination of the above-mentioned treaties brings two
separate but interrelated issues to the fore. First, the Working Group on

198. Id.
199. The Protocol, supra note 13, at Art. 6(1).
200. Id. at Art. 6(a)-(b).
201. Id. at Art. 6(3)(a)-(d).
202. Id. at Art. 7.
203. Id. at Art. 8(1).
204. Id. at Art. 9(1)(a)(b) & 2.
205. Joan Fitzpatrick, Trafficking as a Human Rights Violation: The Complex
Intersection of Legal Frameworksfor Conceptualizing and Combat Trafficking, 24 MICH.
J. INT'L L. 1143, 1151 (2003).
206. Id.
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Contemporary Forms of, Slavery's expansion of the definition of
contemporary forms of slavery to include a wide array of certain
Arguably,
practices requires international consensus on the issue.
naming such practices as internet sex as a contemporary form of slavery
renders the term "slavery" hollow. Doctrinal confusion also remains as
to the legal and/or practical definitions of slavery and forced labor.
Second, slavery and trafficking treaties are not equipped to address
the social and economic issues raised by modern forms of slavery. Most
international treaties on slavery, forced labor, and trafficking are based
on an abolitionist approach to the eradication of slavery, namely
Hence, the only rights language
illegalization and criminalization.
espoused in those treaties is the "negative" right to be free from slavery.
As the legality of slavery is no longer an issue, international law needs to
provide an alternative response to the needs of the enslaved.
IV. Towards a New Multilateral Instrument on Contemporary Forms of
Slavery
The proliferation of treaties prohibiting contemporary forced labor
and trafficking is commendable, yet flawed; these treaties do not provide
for the rights of the enslaved, nor do they speak to the socio-economic
conditions that foster slavery. Continual efforts of the Working Group,
NGOs, and the media engender international outrage at the existence of
contemporary forms of slavery, yet few states have undertaken a deep
analysis of the long-term social and economic development required to
lift the enslaved out of bondage.20 7 Aside from legislation banning
slavery, almost no scholarly or governmental work exists on how to
sustain slaves once they are free. Release from bondage is not freedom;
it is the prelude to freedom for which the previously enslaved must be
prepared.
Although this article focuses solely on the capacity of international
law to address the myriad of issues presented by contemporary forms of
slavery, it is self-evident that, in order to be truly effective, rights-based
legal frameworks must be accompanied by national development policies
that address the underlying socio-economic conditions that allow slavery
to thrive.20 8 NGOs, the ILO and governments are taking piecemeal
measures to eradicate contemporary forms of slavery through law
enforcement, technical assistance programs and prevention programs.
Systemic programs on national and international levels must include
for the
and economic alternatives
opportunities
educational

207.
208.

BALES, supra note 41, at 147.
See generally AMARYA SEN, DEVELOPMENT As FREEDOM (1999).
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disenfranchised.20 9 However, international human rights law provides a
norm-setting framework by which development initiatives can be
measured.
International law on contemporary forms of slavery, based on the
If the
abolition of slavery through illegalization, is antiquated.
international community is genuinely committed to eradicating slavery, it
must create new solutions to age-old problems. Experience has shown
that buying people out of debt or slavery fails to prevent the enslavement
of others.210
Accordingly, within the parameters of international law, I propose
that the international community create a new multilateral instrument on
contemporary forms of slavery that commits state parties to face the
human rights challenge posed by the multitude of enslaved persons.
Transforming the ILO and Working Group's efforts into hard law would
solidify a united approach to ameliorating the underlying problems
associated with slavery. Such an instrument could address the many
dislocations and intersections exposed in Section II between laws on
trafficking, forced labor and contemporary forms of slavery, by
promoting uniformity through an affirmative rights-based approach that
recognizes the indivisibility of civil and political rights and economic
and social rights for the enslaved. It could also consolidate treaties on
forced labor and contemporary forms of slavery which could, in turn,
provide a definitive definition of slavery with all its constituent elements
and furnish doctrinal clarity as to which practices comprise
contemporary forms of slavery and forced labor.
A.

An Economic and Social Rights-Based Approach to Contemporary
Forms of Slavery

The global community must reconceptualize slavery within the
broader framework of the economic and social marginalization of those
enslaved. While personal autonomy arguably forms the foundation of
the right to be free of slavery, the failure to protect economic, social, and
cultural rights "ridicules the so-called autonomy of the individual."2 1
Accordingly, I argue for a paradigm shift from abolition to
209. Kofi Annan argued that actions to combat slavery should not be limited to law
enforcement but must tackle issues such as poverty and empower people to take control
of their lives. See Abolition of Slavery in All of its Forms Remains Major United Nations

Priority,Says Secretary General,Press Release SG/SMI8519, HRJ4629, OBV/309.
210. REDUCING THE DECENT WORK DEFICIT: A GLOBAL CHALLENGE, International
Labour Organization, (89th Sess. 2001).
211. Shedrack C. Agbakwa, Reclaiming Humanity: Economic, Social and Cultural
Rights as the Cornerstoneof African Human Rights, 5 YALE HUM. RTs. & DEV. L.J. 177,
203 (2002).
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empowerment focused on the economic and social rights of the enslaved.
Borrowing freely from post-colonial scholarship, I posit that the
discourse of contemporary forms of slavery needs to create a "space" for
the participation of the enslaved in the process of eradicating slavery.2 2
1.
Rights

Indivisibility:

Civil and Political and Economic and Social

The United Nations recognizes that modem slavery in all of its
forms is rooted in the fact that millions live in "extreme poverty. 213 By
recognizing the interplay between poverty, discrimination, lack of viable
employment opportunities, and enslavement, the conception of slavery
must be expanded to include both civil and political rights as well as
social and economic rights. As one commentator forcefully argues:
"unlike reactions grounded in shallow sentimentality, which generally
result in no more than fleeting agitation, the rhetoric of rights claims our
sustained attention even in the face of societal aversion. Indeed, the
language of rights appears to be the demiurge that creates the reality of
entitlements." 214 Human rights discourse also provides an affirmative
means to counteract the internalization of social, cultural, and coercive
messages of passivity21 5 by the enslaved.21 6 It is a vehicle for
commanding fundamental respect for themselves as human beings.
The interdependence of civil and political rights and social and
economic rights is evident in the Universal Declaration of Human Rights
("the UDHR"), which sets forth both categories of rights without
distinction.21 7 The preamble to the International Covenant on Economic,
Social and Cultural Rights ("the ICESCR") recognizes the
interdivisibility of human rights by stating "the ideal of free human
212. See Gunewardena, supra note 97, 203 (tracing how "race, caste and gender
positioning intersect to delineate a particular kind of marginality and silencing.").
213. See Fact Sheet No. 14, supra note 105, at 148.
214. Alicia Ely Yamin, Defining Questions: Situating Issues of Power in the
Formulationof a Right to Health under InternationalLaw, 18 HUM. RTS. Q.398 (1996).
215. Slaves can be conditioned by their masters to accept their situation, and even to
"love their chains." See McDOUGAL, supra note 1, at 475.
216. Unilateral efforts, while commendable, do not provide holistic rights-based
approaches to slavery. For example, voluntary codes of conduct by multinationals serve
the interest of that particular corporation but do not necessarily create economic
alternatives for society's most marginalized members. Moreover, code content is highly
variable and often does not include labor standards enumerated by the ILO and the UN.
See Paul Redmond, TransnationalEnterprise and Human Rights: Options for Standard
Setting and Compliance, 37 INT'L LAw 69, 91-92 (2003) (pointing out that labor codes
often only include the prohibition upon discrimination and harassment in employment
and do not contain prohibitions upon child and forced labor, working hours and wages,
and the obligations of contractors and suppliers).
217. UDHR, supra note 1,at 2.
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beings enjoying freedom of fear and want can only be achieved if
conditions are created whereby everyone may enjoy his economic, social
and cultural rights, as well as civil and political rights., 218 However, one
of the major differences between the International Covenant on Civil and
Political Rights ("the ICCPR") 21 9 and the ICESCR is that the ICCPR
contains terms such as "everyone has the right to" whereas the ICESCR
allows for a recognition of a right to be subject to "the maximum of
[states'] available resources, with a view to achieving progressively the
full realization of the rights recognized in the present Covenant by all
Hence, under the ICESCR, states have a
appropriate means. .220
margin of discretion in selecting the means for implementing their
respective obligations.
While the implementation of economic and social rights remains
controversial, arguably "scholars more often than statesmen" are
disturbed by these provisions. 221 For instance, more than half the world's
states have accepted the ICESCR and thirteen European states have also
accepted parallel obligations under the European Charter.222 Economic
and social rights are part of many international instruments,223 including
the UDHR, the ICESCR, the Convention on the Rights of the Child, the
224
Convention on the Elimination of All Forms of Racial Discrimination,
and the Convention on the Elimination of All Forms of Discrimination
against Women. 225 The ICESCR provides for economic and social rights

218. International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966,
993 U.N.T.S. 3, 6 I.L.M. 360 (1967) at Preamble [hereinafter the ICESCR].
219. State parties must submit an initial report within two years of ratification with
subsequent reports every five years. See generally, WILLIAM F. FELICE, THE GLOBAL
NEW DEAL: ECONOMIC AND SOCIAL HUMAN RIGHTS IN WORLD POLITICS, 57 (2003).
220. Id. at Art. 2(l).
221. Lewis B. Sohn, The New International Law: Protections of the Rights of
Individuals Rather Than States, 32 AM. U. L. REv. 1, 47 (1982).
222. Id.
223. Resource scarcity does not relieve a state from striving to meet minimum
obligations. Indeed, relatively poor states like Kerala, with one of the lowest growth
rates in the world, still ensures access to basic health care and primary education to all of
its citizens. Kerala has achieved a 90 percent literacy rate, which is far in excess of
Punjab that has double Kerala's per capita income. Moreover, Pakistan, which has a
much greater per capita income, has a 38 percent literacy rate compared to Vietnam's 94
percent. FELICE, supra note 219, at 224.
224. The Convention on the Elimination of All Forms of Racial Discrimination, 660
U.N.T.S 195, 5 I.L.M. 352 (1966), Art. 2(2) ("States Parties shall, when the
circumstances warrant, take, in the social, economic, cultural and other fields, special and
concrete measures to ensure the adequate enjoyment of human rights and fundamental
freedoms."). Id.
225. CEDAW, supra note at 132. ("State Parties shall take in all fields, in particular in
the-political, social, economic and cultural fields, all appropriate measures ...to ensure
the full development and advancement of women ....). Id. at Art. 3.
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that are refined in these thematic instruments.226
Baseline guideposts for economic and social rights are set forth in
the ICESCR. 227 Thus, these rights22 8 provide a starting point for the
identification of rights applicable to slavery. The core of economic and
social rights is the right to an adequate standard of living found in Article
11 of the ICESCR. 229 The standard requires that everyone shall enjoy
basic subsistence rights such as adequate food, clothing, and housing. 3 °
Under Article 11, states must develop and reform "agrarian systems in
such a way as to achieve the most effective development and utilization
of natural resources., 231 In order to enjoy the right to an adequate
standard of living, one must be able to work to provide these necessities.
Accordingly, Article 6 of the ICESCR recognizes "the right to work,
which includes the right of everyone to the opportunity to gain his living
by work he freely chooses or accepts., 232 In order to realize this right,
states shall include "technical and vocational guidance and training
programs.... 233
Furthermore, Article 7 recognizes the right of
everyone to the enjoyment of "just and favorable conditions of work, 234
and Article 8 recognizes the right of everyone to form and join trade
unions freely. 235 These articles speak to the workplace as an arena in
which people have "avoice in decisions with respect to their own lives
236
and well-being.,
In addition, Article 9 recognizes the right of everyone to social
security 237 and Article 13 recognizes the right to education, including the
right to technical and vocational training, the right to higher education
and the right to fundamental education. Article 13(2)(d) of the ICESCR
states that in order to fully realize the right of everyone to education,
state parties recognize that "[f]undamental education shall be encouraged
226. Asbom Eide, Economic and Social Rights, in HUMAN RIGHTS CONCEPT AND
STANDARDS 127, 375 (2000).

227.

See Oscar Schachter, Human Rights and Economic Development, in 1 ESSAYS IN
389, 394 (1992).
228. ICESCR, supra note 218.
229. Id. at Art. 11.
230. Id.
231. Id. at Art. 11(a).
232. Id. at Art. 6.
233. Id. at Art. 6(2). Article 26(1) of the UDHR also requires that a state make
technical education available to its citizens. UDHR, supra note 1 at Art. 26(1).
234. Id. at Art. 7. Article 7 further provides: "Remuneration which provides all
workers, as a minimum, with... Fair wages and equal remuneration for work of equal
value without distinction of any kind, in particular women being guaranteed conditions of
work not inferior to those enjoyed by men, with equal pay for equal work .. " Id. at Art.
7(a)(i).
235. Id. at Art. 7-8.
236. Yamin, supra note 214, at 52.
237. ICESCR, supra note 218, at Art. 9.
HONOUR OF JUDGE T. OLAWALO ELIAS
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or intensified as far as possible for those persons who have not received
or completed the whole period of primary education." 238 Arguably,
fundamental education for adults including literacy, numeracy and basic
life skills are a minimum subsistence right and, as such, should be given
in terms of governmental allocation of scarce
sufficient 23priority
9
resources.

While rights found in the ICESCR constitute the basis of any
contextualized approach to slavery, further elaboration on states' duties is
necessary to develop benchmarks for evaluating the adequacy and
effectiveness of governmental actions with respect to contemporary
forms of slavery. The Convention Concerning Indigenous and Tribal
People in Independent Countries2 40 and the Convention on the Rights of
the Child 24' represent the clearest examples of multilateral efforts to
provide detailed obligations on a number of socio-economic rights
relevant to contemporary forms of slavery. For instance, the Convention
Concerning Indigenous and Tribal Peoples in Independent Countries
provides in Article 6 that governments shall consult the peoples
concerned whenever consideration is being given to legislative or
administrative measures which may affect them directly.2 42 In addition
to participation rights, the Convention requires governments to ensure
the effective protection with regard to conditions of employment as well
as "do everything possible to prevent any discrimination between
workers belonging to the people concerned and other workers., 243 The
Convention also has extensive provisions on government obligations to
provide vocational training, social security, healthcare, and education,
which "shall be developed and implemented in co-operation with
[indigenous peoples] to address their special needs., 244 A convention on
contemporary forms of slavery could similarly provide detailed
provisions such as those found in the Convention Concerning Indigenous
and Tribal Peoples regarding discrimination based on gender or ethnicity
as well as providing participatory rights in national and international
economic development policies.
Similarly, the Convention on the Rights of the Child also provides
238.

Id. at Art. 13(2)(d).

239. DOUGLAS HODGSON, THE HUMAN RIGHT TO EDUCATION 44 (1998).
240. Convention Concerning Indigenous and Tribal Peoples in Independent
Countries, ILO No. 169, LXX1 1 I.L.O. Official Bull, Ser. A No. 2, at 63 (1989), entered
into force Sept. 5, 1991 [hereinafter the Convention Concerning Indigenous and Tribal
Peoples].
241. Convention on the Rights of the Child, G.A.Res. 44/25, Nov. 20, 1989, entered
into force Sept. 2, 1990 [hereinafter the Convention on the Rights of the Child].
242. The Convention Concerning Indigenous and Tribal Peoples, supra note 240.
243. Id. at Art. 20.
244. Id. at Art. 21-31.
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for social and economic rights as well as civil and political rights of
children.
The Convention charges states to "take all appropriate
measures to ensure" a child's right to the "enjoyment of the highest
attainable standard of health"; "a standard of living adequate for the
child's physical, mental, spiritual, moral, and social development"; and
"the right to education." 245 Under the Convention, state parties must
implement these rights through detailed measures, such as ensuring
"appropriate pre-and post-natal health care for expectant mothers," and
"mak[ing] educational and vocational information and guidance available
246
and accessible to all children.,
Reconceptualization of international law on slavery needs to
embrace the indivisibility and interdependence of human rights. A host
of violations of both sets of rights often accompanies the process of
enslavement. For example, the abduction of people or the recruitment of
persons through false promises violates the individual's right to liberty
and security under Article 9 of the ICCPR.24 7 If a person is beaten or illtreated, their right not to be subjected to cruel, inhuman, or degrading
treatment under Article 7 has been violated.24 8 Victims of slavery and
forced labor are by definition deprived of their right under Article 8249 to
be free from slavery and under their right under Article 12250 to freedom
of movement and the freedom to choose their residence. Due to
corruption and lack of resources, slaves are also often deprived of the
right of access to judicial process under Article 14 (the right to equality
before courts and tribunals), Article 16 (the right to recognition
everywhere as a person before the law) and Article 26 (the right to be
equal and free of discrimination before the law). 251 The enumeration of
these civil and political rights is uncontroversial, widely accepted by the
international community, and thus should be included in a convention on
slavery. However, as civil and political rights protect individuals from
government infringement as well as ensure representation in government,
these rights can hardly be realized if people are illiterate, poor, and
252
marginalized within their societies.
Hence, a convention should also provide basic economic and social
245.
246.
247.
248.

The Convention on the Rights of the Child, supra note 241.
Id. at Art. 24(d), Art. 28(d).
ICCPR, supra note 2, at Art. 9.
Id. at Art. 7. See also David Weissbrodt and Anti-Slavery International, supra

note 106, at 8.

249. ICCPR, supra note 2, at Art. 8.
250. Id. at Art. 12.
25 1. See David Weissbrodt and Anti-Slavery International, supra note 106, at 8.
252. See, e.g., Sohn, supra note 221 (arguing that if the right to work were
implemented, this would create an atmosphere in which in particular civil and political
rights can be enjoyed).

2005]

INTERNATIONAL LAW AND CONTEMPORARY FORMS OF SLAVERY

849

rights. At a very minimum, these rights include: the right to work, the

right to property, the right to health, the right to an adequate standard of
living,253 the right to education, the right to personal security and the
right to participate with the government in the development of programs
aimed at eradicating slavery. In an effort to give these rights further
substance, states, in conjunction with NGOs, and bonded laborers, need
to identify effective development programs that at a minimum provide:

access to education, including vocational training,2 54 literacy and
numeracy programs, and basic access to health care. Hence, the right to
work should include, where applicable, the creation of national and

regional micro-credit networks, land reform, fair leasing agreements,
legal provisions protecting land grants, 55 the enforcement of minimum
wage,256 as well as the application of ILO standards on occupational
safety and health and discrimination in the workplace.2 57
Measures should also be taken to abolish discrimination against

253. The Committee on Economic, Social, and Cultural Rights ("CESCR") has found
that the right to food includes special government programs to vulnerable groups such as
"landless persons and other particularly impoverished segments of the population."
CESCR, General Comment No. 12, The Right to Adequate Food, para. 13, U.N. Doc.
E/C. 12/1999/5 (1999).
254. The CESCR found that the right to technical and vocational training forms part
of the Art. 6(2) of the right to work and Art. 13(2)(b) of the right to education. The right
to technical and vocational training includes "retraining for adults whose current
knowledge and skills have become obsolete owing to... social or other changes."
CESCR, General Comment No. 13, The Right to Education, para. 15, U.N. Doc.
E/C. 12/1999/10 (1999).
255. Report of the Working Group on ContemporaryForms of Slavery, ESCOR, 27th
Sess., U.N. Doc. E/CN.4/Sub.2/2002/33 (2002) [hereinafter the Report of the Working
Group].
256. With regard to debt bondage in Pakistan and India and forced labor in Brazil,
Sudan and Myanmar, most of the speakers at the Working Group on Contemporary
Forms of Slavery "agreed that the lack of minimum wage was a decisive factor in such
exploitation." Id. at para. 36.
257. See, e.g., Occupational Safety and Health Convention, ILO No. 155 (1981),
available at http://www.ilo.org/ilolex/cgi-lex/convde.pl?C155 (last visited Mar. 15,
2005); Discrimination (Employment and Occupation) Convention, ILO No. 111 (1958),
entered into force July 15, 1960, available at http://www.ilo.org/ilolex/english/
convdisp.2.htm (last visited Mar. 15, 2005) ("Each member.., undertakes to declare and
pursue a national policy designed to promote, by methods appropriate to national
conditions and practice, equality of opportunity and treatment in respect of employment
and occupation."). Id. at Art. 2; Minimum Wage Fixing Convention, ILO No. 131
(1970), entered into force Apr. 29, 1972, available at http://www.ilo.org/ilolex/
english/convdisp.2.htm (last visited Mar. 15, 2005) ("[M]inimum wages shall have the
force of law and shall not be subject to abatement .... ). Id. at Art. 2(1); Safety in Health
and Agriculture Convention, ILO No. 184 (2001), entered into force Sept. 2, 2003,
availableat http://www.ilo.org/ilolex/english/convdisp.2.htm (last visited Mar. 15, 2005)
("Members shall formulate and carry out and periodically implement and review a
coherent national policy on safety and health in agriculture."). Id. at Art. 4.
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women 258 and ethnic and religious minorities in gaining access to credit,
land, and space for trading activities. Finally, monitoring and inspection
programs in agriculture, domestic work, and other sectors in the informal
economy would help identify and prevent certain labor practices from
devolving into slavery while still upholding minimal decent working
conditions. In sum, these proposed rights provide guideposts that enable
enslaved workers to identify systemic violations of their rights in a
variety of contexts. They also form a solid foundation for further
international attention and refinement.
Not only does abolition of slavery fail to provide economic
measures requisite to remedy the social injustice perpetrated on the
enslaved, it fails to create the conditions for agency. 259 The limited
utility of abolitionism, which reinforces the victimization of slaves and
fails to provide post-emancipatory alternatives, is evidenced in the
emancipation movement in the United States. For instance, critics of
Southern slavery thought that with abolition, "the stultifying effects of
slavery would vanish and the region would be transformed virtually
overnight into an orderly, prosperous, and virtuous society.', 260 As one
scholar states "[e]qual legal rights and competition in the marketplace,
not affirmative-action programs to redress the wrongs suffered under
261
slavery, defined the basic contours of the emancipation settlement."
As the history of post-emancipation proved, ex-slaves needed far more
than simple abolition to gain legal and economic redress in the United
States. For instance, differentiation between economic and social rights
and political and civil rights in the United States has only exacerbated
ongoing racial discrimination since emancipation.2 62
In the U.S., abolitionists have historically treated slaves exclusively
as victims. Until recently, most historians of U.S. slavery have paid
attention to "what slavery did to the slaves [more] than what slaves did
themselves., 263 However, in the 1970s, historians revolutionized their
approach to understanding slavery by focusing on the actions and
representations of slaves themselves for a clearer understanding of the
258. See, e.g., Hope Lewis, Embracing Complexity: Human Rights in Critical Race
Feminist Perspective, 12 COLUM. J. GENDER & L. 510, 517 (arguing that critical race

feminists, by centering on women from the "global south," insist on the importance of
economic, social, and cultural rights of women in achieving development goals).
259. See generally Ratna Kapur, Babe Politics and the Victim Subject: Negotiating
Agency in Women s Human Rights, in EFFECTIVE STRATEGIES FOR PROTECTING HUMAN
RIGHTS Vol. 1 (2001).
260. KOLCHIN, supra note 26, at 230.
261. Id. at213.

'262. See James Jennings, The International Convention on the Elimination of All
Forms of Racial Discrimination: Implications for Challenging Racial Hierarchy, 40
How. L.J. 597 (Spring 1997).
263. KOLCHIN, supra note 26, at 134.

2005]

INTERNATIONAL LAW AND CONTEMPORARY FORMS OF SLAVERY

851

practice of slavery. Most of these historians have focused on slave
resiliency and not on the victimization of slaves.
Likewise, international law must partially shift from the language of
victimization to the agency of the enslaved. Undoubtedly, modem day
slaves are victims of terrible crimes and slaveowners should be punished
to the full extent of the law. However, situating the discourse on slavery
within a human rights context enables a dual recognition of their
victimization and their voice as holders of rights and participants in the
discourse on slavery. Yet any participatory strategy has to be careful not
to shift the responsibility for their predicament entirely on the
enslaved. 64
Rather, meaningful strategies must integrate enslaved
persons into the discussion with governments on how to address the
policy dimensions of economic marginalization that is at the root of
slavery.265

Richard Falk argues that popular participation and consultation
needs to be at the "core of an effort to build a human rights culture.
Victims of human rights abuses, in particular, need to share in this
process. ,266 For instance, when the ILO attempted to draft a convention
tailored to the needs of indigenous people, the result was a treaty that
promulgated an assimilationist point of view; perhaps a hyphen would
work better than a semicolon a view that was at odds with indigenous
people's needs.2 67 Once indigenous peoples found representation in
Geneva, they helped draft268 the Convention Concerning Indigenous and
Tribal Peoples in Independent Countries-a Convention that provides for
In light of this
political participation by indigenous peoples.269
experience, Falk observes that the creation of human rights law needs to
of
be attuned to substance and process, "especially to the participation
270
norm-creation.
of
dynamics
the
in
constituencies
vulnerable

264. Slavery represents the "most extreme deprivation of freedom of choice about
participation in the value process." MCDOUGAL, supra note 1, at 473.
265. For instance, development policies such as micro-credit schemes often shift the
burden of poverty on low-income women who find themselves "toiling day round
juggling child care and house work, often drawing on the labor of their children to sustain
a self-employment venture that will barely lift them out of poverty." Gunewardena,
supra note 97, at 276.
266. RICHARD A. FALK, HUMAN RIGHTS HORIZONS: THE PURSUIT OF JUSTICE IN A
GLOBALIZING WORLD 81 (2000).
267. Id. at 63.
268. Id.

269. For example, Article 27 of the Convention states "[e]ducation programmes and
services for the peoples concerned shall be developed and implemented in co-operation
with them to address their special needs .. " Convention Concerning Indigenous and
Tribal Peoples, supra note 240.
270. Falk, supra note 266.
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A holistic rights-based approach 271 to contemporary forms of
slavery would thus include the participation of local NGOs representing
bonded laborers and other enslaved peoples, bonded laborers themselves,
international NGOs and governments in the drafting process of a new
convention. 2 7 Numerous non-governmental organizations such as SOS
slaves in Mauritania; the Pastoral Land Commission in Brazil; the
273
Human Rights Commission in Pakistan and Sharamajeevi Sanghatana
are comprised either of ex-slaves or have extensive involvement working
with the enslaved while internationally known NGOs such as Human
Rights Watch and Anti-Slavery International continue vigilantly to report
abuses and suggest development programs.274 International bodies,
governments and NGOs should work in close connection with bonded
laborers and other enslaved peoples to determine appropriate
empowering programs of liberation.
In light of the scale of human misery epitomized by contemporary
forms of slavery, it may be as Oscar Schachter observed "somewhat
Utopian to suggest that human rights, and particularly economic and
social rights, can exert a positive influence on ... development policies."
However, even the formulation of these rights enables "governments and
their peoples to reinforce the bonds of mutual interest."2 75 An economic
and social rights framework entails the empowerment of the most
disenfranchised to "transform the oppressive social relations that limit
their choices about life and their capabilities to live lives of dignity.' 276
271.

This approach borrows heavily from similar calls by feminists to reconceptualize

violence against women within the larger framework of economic marginalization and
gender subordination in an effort to identify the causes for discrimination against women
in both the private and public sector.
272. The Working Group on Contemporary Forms of Slavery invites the testimony of
NGOs and victims of slavery at its meetings, which has "strengthened the accuracy of the

information it considers and given a profound and human dimension to its work." See
Acting Rights CommissionerSays FightAgainst Slavery Must Include Action to Counter
Poverty, Economic Disparity and Discrimination,28th Sess. of the Working Group on
2003),
available at
of
Slavery
(June
16-20,
Contemporary
Forms
http://www.unhchr.ch/huricane/huricane.nsf/viewO1/CD 157D7658D8EOD6C 1256D4800
25F878?opendocument (last visited Mar. 16, 2005).
273. Vivek and Vidyullata Pandit, a husband and wife team, have worked for over
twenty years to free bonded laborers. They have set up three interrelated organizations:
1) Vidhayak Sansad, set up in 1979 to identify and release bonded laborers;
2) Shramajeevi Sanghatana, a trade union for former bonded laborers founded in 1982;
and 3) Samarthan, formed in 1993 to lobby state officials for the development and
implementation of legislation against bonded labor. See Golden India Program, Vivel and
Vidyullata Pandit Biographies, available at http://www.uua.org/intemational/holdeen/
panditbio.html (last visited Mar. 15, 2005).
274. See Fighting Slavery Today, Rugmark, Anti-Slavery Society, available at
http://www.anti-slaverysociety.addr.com/rugmark.htm (last visited Mar. 15, 2005).
275. Schachter, supra note 227, at 398.
276. Alicia Ely Yamin, Reflections on Defining, Understanding, and Measuring
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Defining Contemporary Forms of Slavery

Cherif Bassiouni argues that a comprehensive treaty on
contemporary forms of slavery would "obviate the problems of multiple
international instruments with different parties, applicable to different
subjects and having different contents. ,27' A global human rights treaty
on contemporary forms of slavery would be a step in that direction.
Given the overlap in practice between the abolition on forced labor and
slavery, conventions on slavery and forced labor could merge under one
instrument.
Aside from providing for the rights of the enslaved in a variety of
contexts, a new convention would serve other purposes. For instance,
given the abundance of practices named slavery, a shared agreement
among states could find that certain actions are so reprehensible that they
constitute the crime of slavery. 278 In Section 1, this article suggested a set
of criteria that define the constituent elements of contemporary forms of
slavery. Accordingly, practices that constitute slavery such as debt
bondage need to be named slavery. Practices such as serfdom, the sale
of children, the exploitation of prostitution, the misuse of the internet for
the purpose of sexual exploitation and forced labor, can either be named
slavery, slavery-like practices, or remain violations of human rights in
their own right. As argued in Section II, the inclusion of a wide array of
exploitive practices under the rubric of contemporary forms of slavery
dilutes its meaning to the extent that international law has no power to
deal with real slavery.2 79 International consensus, manifested in a new
multilateral convention, could put doctrinal confusion to rest.
3.

International Forum

In order for an international institution to be effective,
decisionmakers must agree that the organization is capable of creating an
effective enforcement mechanism. 280 The United Nations can regulate
state parties through two different methods of treaty monitoring. A
monitoring body modeled on the Committee on Human Rights could
receive reports from NGOs and states on measures governments have
adopted to comply with the convention. In the alternative, a convention

Poverty in Terms of Violations of Economic Social Rights Under InternationalLaw, 4
GEO. J. ON POVERTY L. & POLICY 273, 274 (Spring 1997).

277.
278.
279.

Bassiouni, supra note 5, at 459.
Wilson, supra note 22, at 22.
BALES, supra note 41, at 260.

280. Steven R. Ratner, Corporations and Human Rights: A
Responsibility, 111 YALE L.J. 443, 538 (2001).
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could contain an Optional Protocol, 281 such as the Optional Protocol to
the Covenant on Civil and Political Rights,2 82 or the Optional Protocol to
the Convention on the Elimination of All Forms of Discrimination
hear complaints from individuals, NGOs and
Against Women, 283 to ha
states. Such a Protocol would incorporate a settlement procedure that
would enable a treaty committee to facilitate settlements of disputes and
request that a state party take specific measures to remedy violations of
treaty provisions. It would also provide bonded laborers and other
enslaved people a voice within the international legal framework.
Lastly, any proposal for a human rights treaty must address the
question of whether such a treaty will be effective in changing state
behavior. Since most human rights treaties are usually minimally
monitored or enforced, states have little incentive to meet their treaty
commitments. However, human rights treaties can be viewed in the
wider context of norm-setting which can "begin to provoke interactions
" 284
aimed at gradual internalization of the norms embodied in the treaty.
Providing for the economic and social rights of the enslaved would
create the basis for innovative norm-setting in the international arena.
Even though an ILO or U.N. convention on contemporary forms of
slavery will not alone solve the problems associated with contemporary
forms of slavery, it can set goals and aspirations well within the reach of
the state parties.
The United Nations General Assembly has promoted certain criteria
relating to the creation of new international human rights treaties. They
are, inter alia, 1)the human right must reflect a fundamentally important
social value; 2) it must be relevant throughout a world of diverse value
systems; 3) it must be capable of achieving a very high degree of
international consensus; 4) it must be consistent but not repetitive of

281. Human rights treaties which have internal complaint systems in the form of
optional protocols include: the ICCPR; The Convention on the Elimination of Racial
Discrimination; CEDAW: and the Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment. See Why an OptionalProtocol,Division for the
Advancement of Women, available at http://www.un.org/womenwatch/daw/
cedaw/why.htm (last visited Mar. 15, 2005).
282. See Optional Protocol to the International Covenant on Civil and Political
Rights, 999 U.N.T.S. 171, 6 I.L.M. 383 (1967).
283. See Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination Against Women, adopted Mar. 12, 1999, 38 I.L.M. 763, 43rd Sess.,
Agenda Item 6, U.N. Doc. E/CN.6/1999/WG/L.2 (1999), entered into force Dec. 22,
2000.
284. Oona A. Hathaway, Do Human Rights Treaties Make A Difference, 111 YALE
L.J. 1935, 2022 (2002) (arguing that "[a]ll countries, having received the message
transmitted by the creation and widespread adoption of a treaty, are arguably more likely
to improve their practices or at least less likely to worsen them than they would otherwise
have been.").
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human rights law, and 5) it must be sufficiently precise to give
identifiable rights and obligations.28 5
A new convention on contemporary forms of slavery, as described
in this article, meets all of these criteria. As Richard Falk posits "[t]here
is no short-run prospect for any dramatic improvement in the capacities
of international society to offer effective protection to those being
,286
victimized, but modest improvements are possible.
V.

Conclusion

The movement to abolish slavery by means of criminalizing the
practice has a long and distinguished history. However, even though
slavery has been outlawed by most states, contemporary forms of slavery
remain tenaciously rooted in many places throughout the world. I have
argued that international law, as it applies to contemporary forms of
slavery, is outdated and unresponsive to the basic needs of the enslaved.
Accordingly, I propose a paradigm shift from abolition to an economic
and social rights-based approach as set forth in a multilateral instrument
that encompasses not only the civil and political right to be free from
slavery but also the economic and social rights of the enslaved.
Optimally, a new multilateral instrument on contemporary forms of
slavery will provide for the rights of enslaved peoples in a multitude of
contexts. An additional benefit of such a convention would be the
clarification of the doctrinal ambiguity surrounding the constituent
elements of "the rights of ownership." Determining which exploitative
work situations fall under the rubric of slavery would help jurists
advocate for the enslaved under a number of international treaties that
incorporate the definition of slavery.
Realization of the socio-economic and civil and political rights of
the enslaved under international law is crucial to the permanent liberation
of the most marginalized from bondage. The voices of the enslaved are
integral to any such endeavor. As a South African jurist forcefully
asserts, the language of economic and social rights negates the core
principles of an exploitive practice such as slavery: "it says, you have
the right to be who you are.... And then it establishes a framework for
the allocation of resources that is very empowering for the poor., 287 The
multitudes of those currently enslaved deserve no less.
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